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PERTINENT DOCKET ENTRIES 


UNITED 8TATK8 COURT OP APPEALS 
POE THE SECOND CIRCUIT 

ABEECMMEIE t PITCu COMPANY, 

Plaintiff-Appellant, 
vs. 

HUNTING WOULD, INCORPORATED, 

Daf«ndant-Appellee. 

1- 29-70 Conplalnt filed. 

2- 24-70 Answer and Counterclala of defendant filed. 

3- 12-70 Reply to counterclala filed. 

4- 3-70 Notice of defendant *s notion for suanary 

judgnsnt filed. 

4- 14-70 Movant's stateaent of the aaterlal facts as 

to which It la contended there la no genuine issue of fact. 

5- 14-70 Plaintiff's Order to Show Cause (4-6-70), 

nanorandun endorsed, Metsner, J. filed. 

6- 8-70 Plalntlff-Opposer's counter atateaent under 

Rule 9(g) filed. 

4-23-71 Opinion partially denying defendant's notion 
for suanary Judgnsnt, Lasker, J. filed. 

6-1-71 Notice of Motion for an Interlocutory Order 
under Rule 54(b), P.R.C.P. and 28 U.S.C. 1292 (b) filed. 

6-18-71 Maeorandua and Order denying Plaintiff's 
notion, Lasker, J. filed. 

6- 18-71 Order and judgnsnt, Lasker, J. filed. 

7- 16-71 Notice of appeal filed. 
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April 26, 1972 - Opinion of the Court of 
Appeals reversinq partial summary judqment of April 26, 1972 

Nov, 29, 30, Dec. 3, 4, 1^73 - ^ranscrint 
of trial proceedinq 

Rept. 30, 1074 - Decision of Don. Rvlvester J 

Ryan. 

► Oct. 10, 1071 Plaintiff's Motion for 

Reconsideration. 

October o, 1074 Order denyinq reconsideration. 
October 10, 1074 - Final Judqment. 

Nov. 7, 1974 - Notice of Appeal. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SAMI TITLE 


COMPLAINT 

Plaintiff, oexplaining of the defendant, alleges: 

Jurisdictional Statement 

1. This is a eivil action arising under the Trade¬ 
mark Act of 1946 (Lanham Act) 15 U.S.C. and under Article 24 
(Trade-Marks, Servloe-Marks and Business Reputation) of The 
Oeneral Business Law of the State of New York, as amended. This 
Court has Jurisdiction under 28 U.S.C. 1332, 1338(a)* an< * 1391* 
15 U.S.C. 1121 and 1125(a)* and under the code of the State of 

New York. 

2. Plaintiff, Abercrombie A Pitch Company (herein¬ 
after sometimes referred to as "ABERCROMBIE") is a corporation 
of the State of New York, having a place of business at Madison 
Avenue and 45th Street, in the City and State of New York 

3. On information and belief, defendant. Hunting 
World, Incorporated (hereinafter soswtimes referred to ae HIP 
INO WORLD") is a corporation of the State of New York, having 
Its principal place of business at 247 East 50th Street in the 
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City and State of Naw York 10022. 

% 

< 

History of Plaintiff's Use 
Of The Expression "SAFARI" 

4. For many years* plaintiff (ABERCROMBIE) has done 
business as a high-class retail store with emphasis on sporting, 
camping and other goods for lovers of the outdoor life. Plain¬ 
tiff's slogan M The Greatest Sporting Ooods Store in The World" 
epitomizes the theme of the plaintiff's image, in the total range 
of clothing and accessories embraced by this expression. Plain- 

t . 

tiff's business has long been of interstate and national propor¬ 
tions, there being other of plaintiff's retail establishments in 
San Francisco, California; Chicago, Illinois; Colorado Springs, 
Colorado; Troy, Michigan; Palm Beach and Bel Harbour, Florida; 
and Short Hills, New Jersey. Plaintiff's goods marked SAFARI 
and sold through these stores and through plaintiff's extensive 
mall order business has been substantial in the State of New 

York and across the nation. 

5. Many years ago, plaintiff adopted its trademark 
SAFARI in application to articles exclusively offered and sold 
by plaintiff, and this mark has become a most important and val¬ 
uable means of identification of plaintiff with its exclusive 
offerings. Beginning in 1936, plaintiff has used its u*ark 
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SAFARI on nn'i and women's outer garments. Suoh use has in¬ 
cluded Jacket*, ahorta, aklrta, tx-ousera, hata, caps, helmets, 
dresses, sweaters, coats, relncoata, gloves, scarfs, ties, socks, 
and cloth for outer garaents. Plaintiff's natural expansion of 
its SAFARI use on clothing has included men's and women's shirts, 
shoes, belts, underwear, fishing vesta, wading Jackets, and men's 
swim trunks. 

6. Plaintiff's United States trademark registrations 


Include: 



Trademark 

Number 

Issued 

SAFARI 

358,781 

7/26/38 

SAFARI MILLS 

125,531 

5/20/19 

SAFARI 

652,098 

9/24/57 

SAFARI 

703,279 

8/23/60 


_ Goods _ 

Men's and women's outer garments, 
including hats. 

Cotton piece goods. 

Men's and women's outer garments, 
including shoes. 

Woven cloth sporting goods 
apparel. 


And plaintiff is the owner of New York State Registration No. 
R-8008, dated JUne 30, 1964, for the mark "SAFARI" for sporting 


goods apparel including hata and socks. 

7. Prior to defendant's seta of which complaint is 
herein made, plaintiff had spent, and haa since continued to 
spend, large sums of money in the advertising and promotion of 
its business including products identified with its mark SAFARI 
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Plaintiff's SAFARI products have been advertised in consumer mag¬ 
azines and in catalogs having nationwide circulation, and in 

newspapers throughout the country. 

* 8. Plaintiff has incurred substantial expenditures in 

the policing of its rights in and to its mark SAFARI; such polic¬ 
ing has included successful conclusion of trademark infringements 
by others in the sale of apparel such as hats and shoes. 

9. The designation SAFARI is recognized by the public 
as a source identification, unique to plaintiff, in the field of 
sporting apparel. 

The Infringing and Tortious 
Acts of HUNTING WORLD _ 

10. Defendant HUNTINQ WORLD is engaged in the retail 
marketing of sporting apparel including hats and shoes identif¬ 
ied SAFARI, alone or in an expression dominated by SAFARI, name¬ 
ly, MINISAFARI and SAPARILAND. Defendant's sales of products 
thus identified fall squarely within the field of plaintiff's 
SAFARI goods and are infringements of plaintiff's valuable trade¬ 
mark rights. Defendant has advertised and promoted the sale of 
its infringing products both in the State of New York and in 
media having interstate and national circulation, and auch acta 
are further infringements of plaintiff's valuable trademark rights. 
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11. Plaintiff has requested that defendant cease its 
infringement of plaintiff's mark SAFARI, and defendant has been 
notified of said Registrations No. 632,098 and R-8008. 

12. On information and belief, defendant has only re- 
oently embarked on sale of its hats marked MINISAFARI, at a time 
subsequent to plaintiff's correspondence objecting to defendant's 
prior infringements of plaintiff's mc.rk SAFARI; and on informa¬ 
tion and belief, this is the first of defendant's products to 
bair a stark containing the expression "SAFARI". Defendant's re¬ 
cent adoption of KINI3AFARI represents a willful and deliberate 
aggravation or the SAFARI infringements which were the subject 
of plaintiff's earlier notloe to defendant. 

13. In application to sporting apparel including hats 
and shoes, defendant's use of the expressions "SAFARI", "SAFARI- 
LAND" and "MINISAFARI", is a false designation of origin within 
the meaning of the 1946 Trademark Act. 

14. The continued infringing acts of the defendant 

are likely toi 

(a) Confuse and deoeive the public into believing 
that the defendant is plaintiff, or is a subsid¬ 
iary of plaintiff, or is otherwise related to or 
oonneoted with plaintiff, its business and products; 
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(b) Injur* plaintiff's business reputation and 
endanger plaintiff's good will; 

(o) Dilute, render less valuable or destroy the 
distinct and unique quality of the plaintiff's 
trademark; 

(d) Destroy or Impair plaintiff's natural expansion 
of Its business under Its trademark SAFARI Into 
fields In which It and Its subsidiaries are not 
now engaged. 

13. On Information and belief, defendant has caused 
or Is about to cause to be filed In the United States Patent 
Office, and perhaps elsewhere, separate applications to register 
"MINISAFARI" and "SAFARILAND", as trademarks for goods covered f 
by one or more of plaintiff's SAFARI trademark registrations as 
aforesaid. The Issuance of registrations based on said applica¬ 
tions will cause further Injury to plaintiff because Inter alia 
of the resulting false appearance of validity to defendant's 
claim of trademark rights In "MINISAFARI" and "SAFARILAND". 

16. The foregoing HUNTING WORLD acts complained of 
constitute a violation of the Federal and New York State laws 
relating to trademark Infringement and unfair competition. 

17. The damage to plaintiff by reason of continued ^ 
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acta of Infringement and falsa rsprsesntatlon is Incalculable 
and such damage will become Irreparable unless the activities 
Complained of are enjoined by this Court, 

WHEREFORE, plaintiff demands Judgment against defend¬ 
ant as followsi 

1* That defendant. Its offloera, servants, agents, 
sub-divisions, and subsidiaries, and all those In privity with 
defendant, be enjoined from any further Infringement of plain¬ 
tiff *s nark "8AFARX”. 

2, That defendant be ordered to abandon any and all 
lta applications to register SAFARX-based trademarks. In the 
United States and elsewhere, 

3, That defendant's Infringing produots, literature 
and other promotional material be delivered to an offloer of the 
Court or to plaintiff, to be destroyed, 

4, That there be an accounting for damages and profits 
by reason of the alleged Infringement, 

$• For such further relief aa the Court deems Just and 
proper, together with the oosts of thla action. 

Dated! New York, New York 

January 29* 1970 /a/ Roy c, Ho^aood _ 

Roy C, Hopgood 
Attorney for Plaintiff 

OF COUNSELi 60 last 42nd Street 

New York, New York 10017 
Sandoe, Nopgood and Callmafde 212-986-2460 
New York, New York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


SANE TITLE 


AUSWKR AND COUNTERCLAIMS 


Defendant HUNTING WORLD, INCORPORATED, by lte attorneys. 


Sulzberger, Wele * Marcue, as and for lte answer to the complaint 
herein, respeotfully shows to the Court and alleges: 


1. Denies each and every allegation contained in the 

_ . . . . n c n n-7»i mow «q« "to" 

paragraphs of the complaint numbered 5 , ( » ° > 

"13", "14", "15", * 16 ", and "17". 


2. Denies each and every allegation contained in para¬ 


graph "4" of the complaint, except that defendant admits that 
plaintiff has for many years done business in the City of New 
York as a high class sporting goods store, and presently main 
tains branches in other cities. 


3. Lacks knowledge or information suitlolent to form 
a belief with respect to the allegations contained in paragraph 


"6" of the complaint, 

4. Denies each and every allegation contained in 
paragraph "10" of the complaint, except that defendant admits 
that tx is engaged in the retail marketing of sporting apparel 
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Including hats and shoes identified ae "Safari Shoes" and "Hats 
For Safari", and has further used the words "Safarlland" and 
"Mlnlsafarl” In connection with the retail marketing of such 
apparel. 

AS A FIRST SEPARATE AND COMPLETE DEFENSE, 

AND AS A COUNTERCLAIM AGAINST THE 

PLAINTIFF, DEFENDANT ALLEGES 

5. Repeats eaoh and every allegation contained In 
paragraphs 1 through A, Inclusive, of this answer, with the same 
force and effect as If the same were repeated and restated here 
In full. 

6. That the word "safari" is an ordinary, common, de¬ 
scriptive, geographic, and generic word not subject to exclusive 
appropriation as a trademark under the Trademark Act of 19^6, 

or under the Oeneral Business Law of the State of New York. 

7. That the word "Safari" is a word in the Swahili 
and Arabic languages, which, since prior to 1892 , has been adopt¬ 
ed into the English language, and is commonly used and understood 
by the public to mean and refer to a Journey or expedition, es¬ 
pecially for hunting or exploring in East Africa, and to the 
hunters, guides, men, animals, and equipment forming such an ex¬ 
pedition. 
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AS A SECOND SEPARATE AND COMPLETE DEFENSE, 

AND AS A COUNTERCLAIM AGAINST THE PLAIN¬ 
TIFF, DEFENDANT ALLEGES 

8. Repeats esch and every allegation contained in 
paragraphs 1 through 7, inclusive, of this answer, with the sane 
force and effect as if the sane were repeated herein full. 

On information and belief, that plaintiff has 
caused to be filed in the United States Patent Office applica¬ 
tions for the registration as trademarks of the words "Safari” 
and "Safari Mills”, and has caused registrations of such words 
to be issued to it by the Commissioner of Patents. 

10. That the registration by plaintiff of the words 
"Safari" and "Safari Mills” as'trademarks in the United States 
Patent Office was obtained fraudulently by plaintiff, in that 
plaintiff failed to disclose to the United States Patent Office 
that the word "safari" is an ordinary, common, descriptive, geo¬ 
graphic, and generic word understood by the public to refer to 
a Journey or expedition, especially for hunting and exploring in 
East Africa, and to the hunters, guides, men, animals, and equip 
ment forming such an expedition, and that the word safari Is 
an ordinary, common, descriptive, geographic, and generic word 
which cannot be exclusively appropriated by any individual or 
corporation, and that plaintiff stated to the United States 

i i 
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Patent Qffloe that plaintiff wee the owner of the word “Safari 
that n. other pereon had the right to ue. the wort “Sefarl 
in ooaaree, all to the daaage of defendant. 


AS A THIRD SEPARATE AND COMPLETE DEFENSE, 

AND A3 A COUNTERCLAIM AOAINST THE PLAIN¬ 
TIFF, DEFENDANT ALLEGES 

11. Repeata aaoh and ever, allegation contained In 


paragraph, 1 through 10. Inoluelve. of thl. .newer, with the 
...e foroe <nd effect ae If the eaae were repeated here In full 


18. On Information and belief, that plaintiff haa 
cawed to be filed with the Secretary of State of the State of 
New York an application for a reglatratlon ae a trade-ark of to. 


word -Safari” and ha. cawed a reglatratlon of euch word to be 
leawd to It by the Secretary of State of the State of Hew York. 

13. that the reglatratlon by plaintiff of the word 
“Safari” aa a tradeaark with the State of Mew York waa obtained 
fraudulently by plaintiff In that plaintiff failed to dl.cloe. 
to the Secretary of State of the State of New York that the 
word -aafarl" la an ordinary, cowion, deecrlptive, geographic, 
^ generic word und.retood by the public to refer to a Journey 
or expedition, eep.cl.lly for hunting and exploring in Ea.t 
Africa, and to the hunter., guide., wen, anlaale. end equipment 
forming euch an expedition, and that the word "eafarl" 1. an 
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ordinary, common, descriptive, geographic, and generic word which 
cannot be exclusively appropriated by any Individual or corpora¬ 
tion, and that plaintiff stated to the Secretary of State that 
no person, partnership or corporation had the right to use the 
word "safari", all to the damage of the defendant. 

AS A FOURTH SEPARATE AH "E DEFENSE, 

DEFENDANT ALL20ES 

14. Repeats eaoh and every allegation contained in 
paragraphs 1 through 13, inclusive, of this answer with the same 
force and effect aa if the same were repeated here in full. 

15. That since I960 the defendant has used the word 
"Safari", either alone or In connection with other words such as 
"Safari Shoes from Safarlland", "Safari Chukka", "Hippo Safari , 
"The White Hunter - The Hat for Safari", "Minisafari", "Safari 

4 

Clothes", "Safarigrede Zebra Ruga", "On Safari", "Safari Today", 
and "Safarlland News" in good faith, as a descriptive term, 
and only to describe to users the goods or services furnished 
by defendant, or their geographical origins. 

AS A FIFTH SEPARATE AND COMPLETE DEFENSE, 

DEFENDANT ALUEQES 

16. Repeats each and every allegation contained in 
paragraphs 1 through 15, inclusive, of this answer with the 
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same force end effect as if the sane were repeated here in full, 
17, Plaintiff had notice of all of the facte and of 
all of the aota of the defendant alleged in the complaint and 
nevertheleaa refrained from commencing this action until January 
29 , 1970 , and haa thereby been guilty of auch lachea and eatoppel 
aa should in equity bar the plaintiff from maintaining thla ac¬ 
tion in that plaintiff haa concurred in and approved of the use 
of the word "Safari" by defendant in connection with goods and 
services furnished by defendant, and haa caused defendant to 
print more than 10,000 copies of a brochure using the word 
"Safari" in connection with the defendant and in connection with 
goods and servloes furnished by defendant to the public, and in¬ 
cluding an order blank whereby members of the public could pur¬ 
chase certain of such goods, stated to have been discovered by 
the president of defendant while on safari in Africa, directly 
from plaintiff• 

13. This Court has Jurisdiction of the counterclaims 
set forth herein under Rule 13(«), Pederal Rules of Civil Proce¬ 
dure, 28 Uhlted States Code, 1332, 1338(a), and 1391, 15 United 
States Code 1119, 1120, and 1121, and Seotlons 367 and 368 -A of 
the General Business Law of the State of New York. 
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WHERKPORK, defendant demands Judgment for the defend¬ 
ant and against the plaintiff, (l) dismissing the complaint 
herein, (2) directing and ordering the Commissioner of Patents 
to cancel Trademark Registration Numbers 358*781# 125*531# 

652,098 and 703*279 heretofore Issued to plaintiff to the extent 
that they embody the word "safari", pursuant to Title 15* Sec¬ 
tion 1119, United States Code, (3) making an award against plain¬ 
tiff and to defendant for damages sustained by defendant. Includ¬ 
ing attorney's fees and the costs of defending this action, by 
reason of plaintiff having fraudulently procured registration of 
such trademarks In the Patent Office, pursuant to Title 15* Sec¬ 
tion 1120, United States Code, (4) directing and ordering the 
Secretary of State of the State of New York, pursuant to Section 
367 of the General Business Law of the State of New York, to can¬ 
cel from the register New Yorl: Registration R-8008 for the mark 
"Safari", and (5) making an award against plaintiff and to de¬ 
fendant, pursuant to Section 368-A of the General Business Law 
of the State of New York, for damages sustained by defendant. 
Including attorney's fees and the costs of defending this action, 
by reason of plalntlt'x having fraudulently procured the registra¬ 
tion of the word "Safari" In the office of the Secretary of 
State of the State of New York, and (6) for such further relief 
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.. to th. Court uy >•« Juot end proper, together with the co.t. 
of .this action. 


Dated: Mew York* M.Y. 

February 17* 1970 


SULZBERGER* WELS & MARCUS 
Attorneya for Defendant 
18 East 48th Street 
New York, N.Y. 10017 
Telephone: 752-3122 


By 


Richard H. Weis 
A Member of the Pirm 
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UNITKD STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


SAMI TITLE 


REPLY TO COUNTERCLAIMS 

Plaintiff, ABERCROMBIE ft PITCH COMPANY, by lta attor¬ 
neys. aa and for lta reply* tc the defendant', counterclaim. 

states: 

A. As to the first counterclaim, alleged in Para^raphe 


5, 6 and 7 of the ANSWER AND COUNTERCLAIMS: 

5. Paragraph "5" denied. 

6. Admits that the word "safari" ia a dictionary 
word, but denies the remainder of Paragraph "6" 

7. Lacks knowledge or information sufficient to 
form a belief with respect to the Swahili and 
Arabic language!* and therefore deniea Para¬ 
graph "7"e 

B. As to the second counterclaim, alleged in Para¬ 
graphs 8 , 9 and 10 of the ANSWER AND COUNTERCLAIMS: 


* The paragraph numbering herein is matched to 
that of the defendant's ANSWER AND COUNTERCLAIMS, 
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' 8. Paragraph "8" la denied. 

9. With raapaot to Paragraph "9"# admits to having 
duly filed applications to register ita mark 
"SAFARI" but denies having filed to.register the 
mark "SAFARI MILLS"; the said mark "SAFARI MILLS" 
and its regiatration were acquired by assignment. 
Plaintiff denies having caused issuance of reg¬ 
istrations other than by filing and by normal 
prosecution before the United States Patent 

Offloe* 

10. Denies the allegations of Paragraph "10". 

C. As to the third counterclaim, alleged in Para¬ 
graphs 11, 12 and 13 of the ANSWER AND COUNTERCLAIMS: 

11. Paragraph "11" is denied. 

12. With respect to Paragraph "12", admits to having 
duly filed applications with the Secretary of 
State of the State of New York, but denies hav¬ 
ing caused issuance of registrations other than 
by filing and by normal prosecution before the 
Secretary df State of the State of New York. 

13. Denies the allegations of Paragraph "13". 
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D. Aa to the fourth counterclaim, alleged in Para¬ 
graphs 14 and 15 of the ANSWER AND COUNTERCLAIMS: 

14. Paragraph "14" la denied. 

15* Denlea the allegatlona of Paragraph "15". 

E. As to the fifth counterclaim, alleged In Para¬ 
graphs 16, 17 and 18 of the ANSWER AND COUNTERCLAIMS: 

16. Paragraph "16" la denied. 

17. Denies the allegatl a of Paragraph "17", ex¬ 
cept that a. tsl after learning of defendant's 
Infringing acta, plaintiff aought to avoid 
bringing litigation by Initially giving defend¬ 
ant written notice of a charge of trademark 
Infringement. 

WHEREFORE, plaintiff prays that said counterclaims be 
dismissed and that Judgment be granted to plaintiff with the re¬ 
lief sought In the prayer of the Complaint. 

New York, New York /a/ Roy C. Hopgood _ 

March 11, 1970 Roy C. Hopgood 

Attorney for Plaintiff 
60 East 42nd Street 
New York, New York 10017 
212-986-2480 

OP COUNSEL: 

Sandoe, Hopgood and Callmafdc 
New York, New York 
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DECISION OF HON. MORRIS E. LASKER 

----X 

Reported J27 !•’ Supp. «»'»'/ 

SAME TITLE 

---X 

United States District Court 
S. D. New York 
April 23, 1971. 

Plaintiff brought suit in which it alleged that 
defendant's use of word "Safari" alone or in combination 
with other words infringed plaintiff's trademark. Defen- 
, oi dant moved for summary judqment seeking determination 

l O ->« J 

that it had not infrinqed plaintiff's trademark riqhts. 
The District Court, Lacker, J., held that assertions 
created issue of fact precluding summary judqment as 
to whether plaintiff created secondary meaninq in word 
"Safari" as applied to its shoes and miqht be entitled 
protection. 

Motion for summary judqment denied, except to 
extent of holdinq that lefendant's use of word "Safari" 
in connection with general description of its business 
and its present uses of word "Safari" to describe its 
safari hat, "Minisafari" to describe its smaller safari 
hat and "Safariland" did not infrinqe such riqhts as 
plaintiff miqht have in use of the word "Safari"; each 
party held entitled to summary judqment against the 
other on its respective claim of misrepresentation. 
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1. Trade Regulation 164 

Descriptive words indicative of origin may he 
registered as trademarks. 

2. Trade Regulation _ 722 

In suit alleging infringements tinder Trade-Mark 
Act of 1946 and Article 24 of the General Business Law of 
New York, evidence created question of fact precluding 
summary judgment aa to whether plaintiff which registered 
"Safari" as trademark for shirts, shoes, belts, fishina 
vests, wading jackets, swim suits and other articles had 
created a secondary meaning in its us® of the word iden¬ 
tifying the source and showing that purchasers were moved 
to buy it because of its source and whether plaintiff 
would be able to register the wcrd as a trademark, though 
it was a generic word. Lanham Trade-Mark Act Sections 
1-45, 39, 15 U.S.C.A. Sections 1051-1127, 1121; General 
Business Law N.Y. Section 360 et seq.; 28 U.S.C.A. 

Section 1332(a). 

3. Trade Regulation _ 365 

Where word "Safari" which was registered aa 
plaintiff's trademark for shirts, shoes, belts fishing 
veBts, wading jackets, swim suits and other articles 
was a weak mark and defendant used the word descriptively 
rather than as a trade mark, defendant had right to use 
the word in connection with description of its business 
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which centered on specific outfitting of safaris as well 
aa sale of products with exotic appeal of the safari. 

Lanham Trade-Mark Act Sections 1-45, 39, 15 U.S.C.A. 

Sections 1051-1127, 1121> General Business Law N.Y. 

Section 360 et seq.j 28 U.S.C.A, Section 1132(a). 

4 . Trade Regulation _ 361 

Defendant's use of word "Safari", which had been 
registered as plaintiff's trademark for shirts, shoes, 
belts, fishing vests, wading jackets, swim suits and 
other articles, as applied to classical safari hat and 
advertising of "The Hat ’ ? or Safari" were purely descriptive 
and did not affect plaintiff's use of word as a mark 
for swordfisherman's cap. Lanham Trade-Mark Act Sections 
1-45, 39, 15 U.S.C.A. Sections 1051-1127, 1121; General 
Business Law N.Y. Secti >n 360 et seq.i 28 U.S.C.A. Section 
1332(a). 

5. Trade Regulation _ 361. 

Defendant's u te of "Safari" as par*- f novel 
coined expression in connection with defer so-called 

"Minisafari" hat in 3 ame style ^s genuine . -ri hat 
with brim trimmed back was not an infringement of any 
possible trademark of plaintiff because it was fresh and 
original in its creation, it was literally descriptive 
of product to which it rttached, was a product sufficiently 
different from plaintiff's swordf sherman's cap to avoid 
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possibility of confusion and it was sufficiently distinct 
frosi use of "safari" alone not to connote the same oriqin. 
Lariham Trade-Mark Act Sections 1-45, 39, 15 U.S.C.A. 

Sections 1051-1127, 1121} General Business Law N.Y. 

Section 360 et seg.} 28 U.S.C.A. Section 1332(a). 

6. Trade Regulation 365. 

Where word "Safariland" was used hv defendant 
to connote a shop or a portion of a shop and the name of 
a New York corporation and in name of newsletter which was 
issued irregularly, use of "Safari" as pa? * of that original 
coined expression was not an infringement of possible 
[659] trademark of plaintiff which had registered "Safari" as 

trademark for shirts, shoes, belts, fishing vests, wading 
jackets, swim suits and-other articles. Lanham Trade- 
Mark Act Sections 1-45, 39, 15 U.S.C.A. Sections 1051-1127, 
1121} General Business Law N.Y. Section 360 et seg.} 28 
U.S.C.A. Section 1132(a). 

7. Trade Regulation 722 

Assertions that both plaintiff and defendant sold 
shoes using the mark "Safari" in fanciful rather than 
purely deocriptive sense and none of shoes appeared to 
be designed for actual use on safari though some of 
defendant's shoes might have been made in Africa of 
African materials created genuine issue of fact pre- 
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eluding summary judgment an to whether plaintiff which 
had registered "Safari" as trademark for shirts, shoes, 
baits, fishing vasts, wading jackets, swim suits, and other 
articlas might ba antitied to protection as applied to its 
shoes. Lanham Trade-Mark Act Sections 1-45, 39, 15 
U.S.C.A. Sections 1051-1127, 1121; General Business Law 
N.Y. Section 360 at seq.; 28 U.S.C.A. Section 11132 (a). 

Sandoe, Hopgood & Calimafde, New York City, 
for plaintiff» Roy C. Hopgood, New York City of Counsel. 

Sulzberger, Weis & Marcus, New York City for 
defendant! Richard H. Weis, New York City, of counsel. 

LASKER, District Judqa.. 

Defendant, Hunting World, Inc., moves for 
summary judgment pursue it to Rule 56(b) of the Federal 
Rules of Civil Procedure seeking u determination that it 
has not infringed plaintiff's trademark rights in the 
word "Safari." The complaint alleges infringements umiei 
the Trade-Mark Act of 1946 (Lanham Act), 15 U.S.C.A. 
Sections 1051-1127, and Article 24 of the General Business 
T-aw of New York, McKinney's Consol. Laws, c. 20. 
Jurisdiction is founded on 28 U.S.C.A. Section 1332(a) 
and 15 U.S.C.A. Section 1121. 
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FACTS 


Plaintiff is a New York corporation which since 
1904 has specialized in the sale of hiqh quality sportinq 
qoods desiqned to appeal to the more affluent purchaser. 

As early as 1919, a trademark in the words 
"Safari Mills” had been qranted to a certain Robert A. 

Suffern to be used in connection with cotton qoods. 

This trademark was renewed in 1939 and thereafter assigned 
to Abercrombie & Fitch; it was aqain renewed by Abercrombie 
in 1959. The plaintiff beqan usinq the word "Safari" 
in connection with men's and women's outer qarments in 
1936, and reqistered a trademark usinq the word "Safari" 
for that type of clothinq in 1938. 

In 1957 "Safari" was reqistered as plaintiff's 
trademark for shirts, shoes, belts, fishinq vests, wadinc 
jackets and swim suits. Between 1957 and 1968 the trade¬ 
mark "Safari" was reqistered as to further products* 
woven cloth sportinq qoods apparel, hats, luqqaqe, a portabi* 
grill, insulated ice chests, campinq tents, axes, and 
smokinq pipe tobacco. Finally, in 1964, under New York 
law, plaintiff also registered the trademark "Safari" 
for luqqaqe, sportinq qoods apparel (includinq shoes and 
hats), campinq and outdoor equipment. 

Abercrombie has advertised its products usincr 
the "Safari" trademark in its cataloques, of which some 


A-2 6 


400,000 have been distributed over tha past aierht years, 

4 i»d in newspapers in New York, Chicaqo, San Francisco ai ( 
other cities where plaintiff maintains stores. Since 
1936 plaintiff asserts that it has retailed some $ 19 , 000,000 
worth of goods with the "Safari" label. Plaintiff does 
not state how much of its advertising has been devoted 
to promoting the "Safari" label. It claims that it has 
policed its rights to the trademark "Safari" in exchanges 
of letters or Patent Office proceedings in some 56 instances 
since 1950, the bulk occurring in the 1960's. 

Defendant is a New York corporation which began 
[660] ita busin * 88 in N * w York CitY in 1965 as an ou growth of 
Lee Expeditions, Ltd., an organizer of safaris and expe¬ 
ditions in Africa, Asia and India. Lee Expeditions con¬ 
tinues to seek products in those areas for distribution 
through Hunting World. All of Hunting World's merchandise 
is related to safaris and hunting, either for use in such 
activity, as, for example, in pictures and art work of 
wildlife and hunting, hunt trophies, or exotic products 
such as elephant skin clothing products. 

Hunting World markets an ankle-high boot called 
a ohukka, advertised as "The Safari Chukka" with such 
puffing in the ads as "tafari Shoes from Safarilandl - 
Made in Kenya by Kenya' •» finest bootmakers - Authenticity." 
Defendant also markets hats for use on actual safaris 
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and distributes a model with the brim cut down called 
a "Minisafati" which it had advertised in the New York 
press with the rode "TM" displayed, indicating its intent 
to protect the name with trademark registration. 

Huntinq World describes a section of its 
New York City store as "Safariland." This is also 
the title of a New York corporation, Safariland, Ltd., 
owned by the President of Huntinq World, Robert M. Lee. 
"Safariland” has been used with the code "TM" but appears 
not to be a reqistered trademark up to now. Safariland New s 
is the name of a newsletter issued at irreqular intervals 
over the past eleven years by Lee Expeditions and by 
Huntinq World. Defendant also sells some luqqaqe made 
of elephant leather and zebra skin, and has marketed clo- 
thinq desiqned for use on a safari described as "Kalahari" 
(after the African desert) or as "Safari clothes from 
Safari Country." 

The parties here aqree that "(tlhe word 'safari' 
is a word found in Swahili and Arabic lanquaqes, which, 
since prior to 1892, has been adopted into the Enqlish 
lanquaqe, and is commonly used and understood to mean and 
refer to a journey, or expedition, especially for huntinq 
or explorinq in East Africa, and to the hunters, quides, 
men, animals, and equipment forminq such an expedition.” 
(Defendant's General Rule 9(q) Statement, paraqraph 3; 


"Admitted* in Plaintiff's Rule 9 (g) Statement). 

CONTENTIONS OF THE PARTIES AND ISSUES TO 

_ ' _ BE DETERMINED __ 

The complaint alleqes that defendant's use of 
the word "Safari" alone or in combination with other woros 
("Mini-safari" or "Safariland") infringes plaintiff's 
trademark. It presses the usaal arguments in a case of 
this type that (a) the public is confused into believinq 
that defendant's products are those of the plaintiff, (b) 
defendant's activities have injured plaintiff's reputation 
and good will, <c) defendant's us« of the word derogates 
the value of plaintiff's trademark, and (d) destroys 
the natural extension by plaintiff of its use of the 
word "Safari." Plaintiff further claims that defendant 
has, in its application for trademark registrations, 
misrepresented the origins of the terms "Minisafari" and 
"Safariland" and as to defendant's right to use them 
exclusively. 

In addition to denying these allegations, 
derendant asserts several defenses and counterclaims. 

It argues (a) that "safari" is a descriptive word not 
subject to exclusive trademark use and that defendant 
has used it only in a descriptive manners <b) that de¬ 
fendant's use of the word in coined expressions ("Mini- 
safari" and "Safariland") is entitled to protection 
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because of their novelty and distinction) (c) that since 
"safari" is a common word as to which plaintiff has de¬ 
veloped no secondary meaninq, the plaintiff has misre¬ 
presented the facts in registering its trademark; (d) 
that plaintiff is guilty of laches in bringing this suit; 
and (e) that plaintiff has assigned its rights to the 

tradesuurk and therefore lacks standing to sue. 

1 

As indicated in the footnote, we find no merit 
in defendant's contentions of misrepresentation by 
plaintiff or of laches or lack of standing to sue. We 
proceed, therefore, to the residual but key issues, 
which aret 

(1) May the word "Safari" alone be validly 

# 

registered as a trademark? 

(2) If so, may summary judgment be granted 
as to any of the defendant's uses of the word "Safari"? 

(1) Can there be a trademark in the wor d ’^Safar i"? 
Defendant argues that a "common, ordinary, des¬ 
criptive word [as "safari" is] may not be appropriated 
through the device of a trademark registration, and 
others thereby prevented from making use of it." (Memo¬ 
randum^ of Law in Support of Defendant's Motion at 3). 

These contentions, however, are an oversimplification of 
the law. 

We start from the proposition, acknowledged by 
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the parties, that ths word "safari" has entered widely 

into the common vocabulary of English-speaking peoples. 

Its general meaninq is net forth above, and this meaninq 

2 

is substantially correct accordinq to lexicoqraphers. 

It is used in a variety of descriptive senses related to 
its basic meaning. Cf. the use of the word in United 
States ex rel. Bennett v. Rundle, 419 F.2d 599 (3d 
Cir. 1969). 

[1] It is, of course, true that "[d]escriptive 

words receive less protection under the law of trademarks 

than fanciful or coined words because words in our qeneral 

vocabulary which all can use tc describe products or 

services should not be unduly limited." Safeway Stores, 

Inc. v. Safeway Properties, Inc., 307 F.2d 495, 498 (2d 

Cir. 1962). Nonetheless, descriptive words indicative of 

origin may be registered as trademarks. As was concisely 

stated in w. E. Bassett Co. v. Revlon, Inc., 354 f. 2d 

868, 871 (2d Cir. (1966) : 

"The purpose of the trademark laws is to protect 
the public from the confusion and deception 
which flows from the copyinq of marks which, 
through their distinctiveness or exclusivity 
of use, identify the origin of the marked products. 
Marks descriptive of a product seldom perform 
this function. Moreover, since there are only 
so many words that can accurately describe a 
type of product, the law does not favor trade¬ 
mark monopolisation of such descriptive terms. 

See IS U.8.C. Section 1052 (e). Consequently, 
a mark that is merely descriptive of a class 
of products will receive no protection aqainst 
infringement unless it has acquired 1 secondary 
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meaning ,* i.e., unless the 'primary significance 
of the term in the minds of the consuming public 
is not the product b*it the producer.' Kellogg 
Co. v. National niscuit Co., 305 U.S. Ill, 118, 
[59 S. Ct. 109, 113, 83 L.Ed. 73] * * *. See 
Safeway Stores, Inc. v. Safeway Properties, 

Inc., 307 F.2d 495 (2 Cir. 1962).- (Emphasis 
added.) 

[2] Although "safari" is a generic word, a 
genuine issue of fact exists as to whether the plaintiff 
has created a secondary meaning in its use of the word 
"identifying the source" and showing that "purchasers are 
moved to buy it because of its source," Blisscraft of 
Hollywood v. United Plastics Co., 294 F.2d 694, 697 
(2d Cir. 1961)j see also American Lead Pencil Co. v. L. 
Gottlieb 6 Sons, 181 F. 178, 181 (2d Cir. 1910, Judge 
Learned Hand). Plaintiff is entitled to establish in 
the discovery process or on trial its contention that a 

secondary meaning has been created. Accordingly, summary 

4 

judgment cannot be granted on this issue. 

(2) May summary judgment be granted on any 
of defendant's uses of "Safari"? _ 

Even though plaintiff has registered "Safari" 

% 

as a mark for the products in issue here 5 and the question 
of secondary meaning remains undecided, "[t]he registering 
of a proper noun as a trademark does not withdraw it from 
the language, nor reduce it to the exclusive possession 
of the registrant which may be jealously guarding it 
against any and all use by others." Societe Comptoir 
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De L'Indus., etc. v. Alexander's Department Stores, Inc., 
299 P.2d 33, 36 (2d Cir. 1962). This Circuit has adopts.) 
the observations set forth in 3 Oaliman. Unfair Competition 


1663J and irademarks Section <9 (2d Ed.)i 

■ ' In essence, the distinctiveness and 
popularity of the trade-mark will determine 
its relative atrenqth or weakness and will 
accordingly define the scope of protection to 
be accorded the mark against the confusing 
similarity of others. * * * If the mark is weak, 
its protection may have an "extremely narrow 
scope"i and m iy indeed be limited to similar 
goods similarly marketed. Only the strong 
mark will be protected against infringements 
arising out of its use in connection with 
noncompeting goods.' " Westward Coach 
Manufacturing Co. v. Ford Motor Co., 388 F.2d 
627, 634 (7th Cir. 1968). 


The specific infringements complained of by 
plaintiff consist of "the retail marketing of sporting 
apparel including hats and shoes identified SAFARI, alone 
, f in an expression dominated by SAFARI, namely, MINISAVARI, 
and SAFARILAND." (Paragraph 10 of Complaint). (Although 
the complaint speaks of goods described by the word 'Safari" 
as "including" hats and shoes, no other goods have been 
identified in this catogory.) The general description 
of defendant's business and defendant's advertising 
employs the motif of the safari and of African and Asian 
expeditions. Insofar as this genexal description is 
alleged to be an infringement because it relates to 
retail marketing, it is discussed with each of the 
specific infringements identified below. 
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(a) General description 


13} If plaintiff's attack on "the retuil marketing 
of sporting apparel" by the defendant (Paragraph 10 of 
Complaint) is intended to sugqest that defendant has no 
right to use the word "Safari" in connection with the 
description of its business, plaintiff's contention is 
untenable. We have already noted that the word "Safari," 
even when usable as a trademark, is a weak mark. However, 
here defendant's right to use the word "Safari" in con¬ 
nection with the description of its business - as distin¬ 
guished from the sale of products, which we treat below - 
is based not only on the weakness of the mark, but, 
more importantly, on the fact that defendant uses the word 
descriptively rather than as a trademark. Hunting World, 
Inc., grew from the operation of a company which actually 
organizes safaris and has common officers with that 
company. Defendant's business activity centers on the 
specific outfitting of safaris, as well as the sale of 
products with the exotic appeal of the safari. We have 
here one of the not infrequent cases in which two parties 
may share between them the various uses of a single word. 

As stated by the Court of Appeals of this Circuit in 
King-Seeley Thermos Co. v. Aladdin Industries, Inc., 

418 F.2d 31, 35 (1969)i 

"A case ike this involves * * * the need for 

drawing the line between two kinds of right- 




doing, King-Seeley's legitimate interest in 
protecting it? trademark insofar as this is 
valid and All ad in's equally legitimate intere t 
in being free to sell its products by use of 
a generic term, and their opposites, attempts 
by King-Seeley to extend its trademark beyond 
its legal bounds and efforts by Alladin to 
encroach upon the protected area." 


(b) Hats 


[4] Defendant sells two hats marked with the 
1664j word "Safari." The first is a broad-rimmed hat with a wide 
band, easily recognised as the classical safari hat. 

On its inner band appears the profile of the head of a 
Greek warrior and the brand name "Dorian" in large block 
letters. Beneath the brand name, in smaller block lettei 
appears the word "Safari." Ihis use, and the adverti¬ 
sing of "The Hat For Safari," is purely descriptive and 
can no more offend any possible trademark of plainti f 
than would the use of the word "fedora" to describe that 
type of hat. The facts here are strinkingly similar to 
those in Feathercombs, Inc. v. Solo Products Corp., 3nt> 
F.2d 251, 254 (2d Cir. 1962). There the court observed: 

•The court below found, and properly so, that 
this word ('Featherlight'] was merely used to 
describe the qualities of Solo's hair roller, 
and was not used in a trademark sense. That 
is. the word 'Featherlike' was not meant to 
convey to the public the fact that the produt t 
was manufactured by a particular company and was 
not indicative of source. A mere examination 
of Solo's advertising in the period between 
1938 and 1957 bolsters this conclusion, for 
the words "Solo" in block letters was given 
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great prominence in the display of the hair 
roller, while the word 'Featherlight' was de¬ 
picted in much smaller block lettering." 


The only hat as to which plaintiff uses "Safari" 

as a mark is a "swordfi^herman's cap," but this fanciful 

use of the word by the plaintiff for a completely different 

product is not infringed by defondant's purely descriptive 

use. See Safeway Stores, Inc. v. Safeway Properties, 

Inc., supra, 307 F.2d at 499j 

"To the extent that the term 'Safeway' is 
descriptive instead of fanciful, * * ", the de¬ 
fendant is still entitled to use the term in 
good faith as a description of its business 
or services. The plaintiff may only restrain 
the trademark use of the term by th^ defendant, 
that is, the use of the term as a symbol 
to attract public attention." (Citinq cases.) 

[5] The second hat alleged to infringe is 
defendant's so-called "Mini-safari" hat, a hat in the same 
style as the genuine safari hat, with the brim trimmed 
back. The use of "safari" here as part of a novel coined 
expression is not an infringement of any possible trademark 
of the plaintiff for several reasonst (1) it is fresh and 
original in its creation! (2) it is literally descriptive 
of the product to which it attaches, a little safari hat; 

(3) it is a product sufficiently different from plaintiff's 
swordfisherman's cap to avoid the possibility of confusion; 

(4) in any event, it is sufficiently distinct from the use 
of "safari” alone not to connote the same origin. See 
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Stars, Roebuck & Co. v. Haymer, 263 F.2d 348, 46 CCPA 
783 (1959)f American Tobacco Co. v. Polacsek, 170 F. 

117 (C.C.8.C.N.Y. 1905). 

(c) "Safariland" 

[6] The coined word "Safarlland" Is described 
by the President of defendant as follows t "It connotes a 
location, that is, a shop or a portion of a shop, a 
SAFARILAND boutique or a portion of a shop, and it also 
is the name of a New York corporation called Safarlland, 
Ltd. * * * [which is] involved in the wholesale distribu¬ 
tion of products Imported by Lee Expeditions, Ltd." 
(Deposition of Robert M. :..ee. May 25, 1970, at 12). The 
word is also used in the name of "Safari land News" which 
Lee Expeditions and Hunting World issue irregularly as 
a newsletter. 

As is the case with "Minisafari,” the use of 
"safari" as part of this original coined expression is not 
an infringement. (1) "Safarlland" does not relate to 
any specific product in competition between the parties; 
(2) it is sufficiently unique and distinct so that 
confusion ie unlikelyi (3) it is used in a descriptive 
sense arising out of defendant's actual involvement in 
conducting or outfitting safaris and in capitalizing on 
the exotic appeal of the safari; (4) plaintiff's riqhtr. 
in "safari", assuming arguendo secondary meaning may be 
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[66SJ ■‘'bown, arc l ights in a weak mark, and "[i]f the mark is 

weak, its protection may have an 'extremely narrow scope'; 
and may indeed be limited to similar goods similarly 
marketed." Westward Coach Manufacturing Co. v. Ford 
Motor Co., supra, 388 F.2d at 634. 

In sum, defendant is entitled to use the word 
"Safari" to describe those of its products which relate 
to tie practice or cult of safari. If gathering these 
into a part of its store and calling it "Safariland" is 
defendant's trade practice, it does not thereby infringe 
plaintiff's use of "Safari." Defendant is entitled 
to register ite coined expression "Safariland" but, of 
course, whether that mark if valid or not will turn on 
whether it indicates origin. 

(d) Si oes 

[7] Both parties sell shoes using the mark 

"Safari." In this case the word is used by both parties 

in a fanciful rather than a purely descriptive sense. 

None of the shoes appears to be designed for actual use 

on a safari, although some of defendant's shoes may be 

made in Africa of African materials. Because "Safari" 

is uaed in a fanciful sense suggestive of origin, the 

7 

possibility of infringement arisen. 

Since a genuine issue of fact exists as to 
whether plaintiff has created a secondary meaning in the 
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word "Safari" aa applied to ita shoes, no summary judqment 

can be granted on thia issue. 

CONCLUSION 

The motion f> r summary judgment is denied except 

to the extent of holding that defendant's use of the word 

"Safari" in connection with the general description of its 

business and its present uses of the word "Safari" to 

describe its safari hat, "Minisafari" to describe its 

smaller safari hat, and "Safariland" do not infringe such 

rights aa plaintiff may have in the use of tho word 

"Safari." Finally, e*>ch party ia entitled to summary 

judgment agains'!: the other on its respective claim of 

8 

misrepresentation. 

Submit order on notice. 




FOOTNOTES - Reported 327 Fed. Supp. 


1681 ] i. (a) Misrepresentation 

Defendant alleqes that plaintiff misrepresented to the 
Patent Office that it h«d the sole and exclusive use 
of the word "Safari" and thus obtained its trademark 
by fraud. Au contraire plaintiff asserts that 
defendant, in claiming trademark on coined words 
including the word "safari", is quilty of misrepre¬ 
senting its exclusive riqht to the word so coined. 

However, neither party presents any evidence beyond 
these characterizations of the claims of its adversary; 
nor has either party indicated that it could do so. 

In fine, it appears that neither claim is supported 
by the facts, and accordingly summary judgment is 
granted on this issue to each of the parties aqainst 
the other. 

Both plaintiff and defendant have made honest claims 
and their contentions are substantial. The word 
"Safari" had been registered as plaintiff's trademark 
and plaintiff properly sought the sole riaht to use 
the word in a trademark sense as to its products. 
Defendant, also properly, sought to use a dictionary 
word in a descriptive sense closely rolated to, if not 
synonymous with, the theme of its entire business. 

For its coined expressions it properly sought the 
exclusive right to use them in a trademark sense. 

The Patent Office has issued trademarks for "Safari" 
to numerous persons for different products. Clearly 
the Patent Office by its own deeds does not assign 
"Safari" to any one person for all purposes, and 
when the word is assigned for a specific product its 
use is exclusive so long as it validly indicates 
origin. 

(B) Leches 

The evidence of record does not demonstrate that 
plaintiff has been guilty of laches. Over the past 
decade plaintiff has policed its rights in "Safari" 
and secured voluntary cessation of allegedly conflicting 
uses of the word from nearly three score of stores and 
amnufacturers. (Affidavit of Henry C. Oeis, sworn to 
June 5, 1970, at 10-12). It is further established 
that plaintiff first discovered the alleged infringements 
of defendant in February of 1969 and that correspondence 
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was begun with defendants to seek voluntary cessation 
of tha alleged infringements. Suit was initiated in 
early 1970. In the liqht of plaintiff's expanded use 
of tha trademark an I its concern for protecting the 
mark over tha past few years, the mere allegation in 
Paragraph 17 of deiendant's answer, not argued here 
by defendant despite defendant's motion for summary 
judgment, is insufficient to support the defense. 

(C) Standing to sue 

Defendant raises the standing issue on the basis of 
the fact that the Patent Office records indicate that 
plaintiff assigned the trademark "Safari" to Swanie- 
braii, Inc. Howevee, assignment agreement dated 
January 9, 1964, recorded with the Patent Office 
February 6, 1964, makes it clear that the assignment 
covered only grills and recipe !^ooko, and not hats 
or shoes (which are the specific infringements pointed 
to here) nor any other of the numerous products for 
which plaintiff holds trademark registrations. 

The Certificates of Registration are "prim.i facie 
evidence of * * * registrant's ownership in the mark 
* * 15 U.S.C.A. Section 1957(b), and the burden 

is on the party contesting such ownership to prove 
that it*does not exist. Aluminum Fabricating Co. 
of Pittsburgh v a Season-All Window Corp., 59 F.2d 

314 (2d Cir. 1958). As a matter of law, on the 
record before us w»- find that defendant ha not- met 
its burden of show. ng plaintiff's lack or ownership. 

2. See Oxford Universal Dictionary, Random House 
Dictionary, and Webster's Third International 
(Merrism-Webster) Dictionary. 

3. Indeed, the Patent office has issued a nurier of 
trademark registrations for the use of the word 
"Safari” in connection with a series of other products; 
soap, perfume, fur, skins, hides, pelts, camp beds, 
house trailers, fountain pens, and flashlights. 

(See affidavit of Richard H. Wela, sworn to March 30, 
1970, and exhibits ittached being registration forms 
for such trademarks). These are held by parsons 
other then the parties here. 

4 . Plaintiff has contended that under 15 u.s.C.A. Section 
1052 (f) its previous five years of use is prima 
facie evidence of the emergence of a secondary meaninn. 
The statutory provision states, however, that "(t)he 
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Commissioner may accent" this moaning, not that either 
the Cosoaissioner or this court muat do so. 

(M 2 ) 5. 8m Paragraph 6 of the Complaint. 

iM3i 6. Defendant haa also used the phrase "Safari Clothes 
from Safari Country.” This use is not specifically 
complained of, although Paragraph 6 of the Complaint 
sets forth plaintiff's ownership of Registration No. 
703,279 of 8/23/60 for "Woven cloth sporting goods 
apparel." Whether plaintiff can establish a secondary 
meaning in its application of "Safari" to such apparel 
remains to be seen. On further proceedings in this 
case, plaintiff must be specific as to what uses are 
alleged to infrinqe. Defendant indicates that itc 
use of the phrase "Safari clothes from Safari Country" 
is purely descriptive and refers to "Kalahari clothing 
manufactured in Africa for use on safaris.” Whether 
this ie so must be determined at'trial. 

[<c& 7. The shoes as to which plaintiff has registered the 

trademark "Safari” include the "Safari Oxford" (a 
cotton cover shoe) and the "Safari Kahn Oxford" (leather 
trpned). Defendant retails as "Safari Shoes from 
Safariland" a "Safari Chukka" (a boot-like shoe 
of leather), a "Hippo Safari" (a shoe of hippopotamus 
suede), and a "Camel Safari Chukka" (a boot-like 
camel hide shoe). Defendant's iiBe of the word "Safari" 
as to shoes is not purely descriptive, and if plaintiff 
establishes a secondary meaning as to shoes it is 
entitled to relief. 

l * 06) 8. Where there remain no genuine issues as to material 
facts in a suit for trademark infringement, summary 
judgment is appropriate. Alladin Plastics, Tnc. v. 
Jerrold Stephan Co., 362 F.2d 532, at 534 (9th Cir. 

19C6) , there construing Rule 56(e) F.R.Civ.p. 

Plaintiff's reliance on Marcus nreier Sons, Inc. v. 
Marvlo Fabrics, Inc., 173 F.2d 29 (2d cir. 1949), 
does not compel a contrary conclusion. Also, unlike 
Sanitized, Inc. v. S. C. Johnson & Sons, Inc., 23 
P.R.D. 230 (8.D.N. V . 1959), or Sterling Products 
Corp. v. Sterling lucts, Inc., 45 F. Supp. 9b0 (.,. 
D.N.Y. 1942), the mc/ing papers here are adequate to 
provide the factual basis for the determinations 
made. Recently this Circuit, in Venetlannaire Corp. 
of America v. A. L P. Import Co., 429 F.2d 1079 (2d 
Cir. 1970), affirmed "the granting of summary judgment 
on the trademark infrincrement claim." In accord are 
Spencer v. VDO Instruments, Ltd., 232 F. Supp. 735 
(D.C. Mich. 1964), aff'd 352 F.2d 784 (6th Cir. 
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C.'.'LY COPY AVAILABLE 

1965 )t Blanchard Importing 6 Distributing Co. v. 

E. Blancard et Fils, 402 F.2d 707 (ct. of 
A Pat, Appeal), 1968); Deef/Eater Restaurants' 
James Burroiiqh Ltd., 398 F.2d 37 ( c th cir. 


Customs 
Inc. v. 
1968). 
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^ RepQrted 461 F.2d 1044 (1972) 

No. 493 

fAME TITLE Docket 71-1806 

--X 

Argued Feb. 15, 1972 
Decided April 26, 1972. 

Suit seeking injunction against defendant's 
uses of the word "Safari" which plaintiff had regis¬ 
tered as a trademark for various classes of goods. 
Defendant moved for nummary judgment on around that it 
had not infringed plaintiff's trademark rights in the 
word "Safari". The United States District Court for 
the Southern District of New York, Morris F. Lasker, 
J., 327 F. Supp. 657, entered a partial summary 
judgment for defendant, and plaintiff appealed. The 
Court of Appeals, Thomsen, District Judge, held that 
genuine issues of fact existed which made it improper 
to enter a summary judgment finally denying even in 
part the injunctive relief sought by plaintiff. 

Reversed and remmded. 

Timbers, Circuit Judge, filed a concurring 
opinion. 

Peinberg, Circuit Judge, dissented and filed 

opinion. 
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1. Courts _ 405 (12.1) 

Order, which granted in part defendant's notion 
for summary judgment in trademark infringement suit and 
in effect constituted a final denial on merits of 
injunctive rtlief prayed for by plaintiff as to 
those uses by defendant of the word "Safari" which the 
district court found not to t iolate any trademark 
rights plaintiff might have in the word "Safari", 
was appealable as an interloc utory order refusing an 
injunction. 28 U.S.C.A. Section 1292(a) (1), (b) ; 

Fed. Rules Civ. Proc. rule 54(b), 2R U.S.C.A. 

See publicat on Words and Phases for other 
judicial constructions and definitions. 

2. Trade Regulation _ 722 

In action seeking an injunction against defendant's 
uses of the word "Safari" which plaintiff had registered 
as a trademark for various classes of goods, genuine 
issues of fact exinted which made it improper to enter 
a summer/ judgment finally denying even in part the 
injunctive relief sought by plaintiff. Fed. Rules 
Civ. Proc. rule 56 (b), 28 U.S.C.A. 


Roy C. Ilopgood, New York City (Sandoe, Hopgood 
& Calimafde, Paul II. Blaustein, New York City, and 
Richard H. G. Cunningham, Stamford, Conn., on the brief). 
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for plaintiff-appellant. 

Richard H. Weis, Now York City (Sulzberger, 

% 

Wolo t Marcus, Now York City, on the brief), for 
defendant-appe1loo• 

Before FEINBERG and TIMBERS, Circuit Judges, and 
THOMSEN, District Judge.* 

THOMSEN, District Judge* 

Abercrombie & Fitch Co. (plaintiff) sued 
Hunting World, Inc. (defendant) in the district court, 
seeking an injunction against defendant's uses of the 
word -Safari", which plaintiff had reqistered as a 
trademark for various classes of qoods. Defendant 
(1041) moved for summary judgment under Rule 56(b), f.r. civ. 

P# ' °n th * ground that it had not infrinqed plaintiff's 

trademark rights in the word -Safari". After conside- 

# , • 

ring the pleadings, several affidavits and many exhibits 
filed by the respective parties, and after hearing 
argument, the district judge filed an opinion, 327 
F. Supp. 657 (S.D.N.Y. 1971), and entered an order 
which included the following provisions! (1) "That the 


* Of the District of Maryland, sitting by designation. 

1# Jhe complaint alleges infringements under the 
Trade-Mark Act of 1946 (i.anham Act), 15 U.S.c. 
Sections 1051-1127, and Article 24 of the General 

York ' McKinney's Consol. Laws, 

found * d on 28 U.S.C. Section 
1332(a) and 15 tl.S.C. Section 1121. 
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defendant's motion for summary judgment is granted to the 
extent of holding that defendant's use of the word 'Safari' 
to describe its safari hat, 'Minisafari' to describe its 
smaller safari hat, and the further use by the defendant 
of the coined word 'Safarilapd' to describe a part of 
its shop, as a corporate name, and as the name of a news¬ 
letter, do not infringe such rights as plaintiff may have 
in the use of the word 'Safari', and to the further extent 
of holding that defendant is entitled to use the word 
'Safari' to describe tliose of its products which relate to 
the practice or cult of safari”! (2) "that summary judgment 
be awarded to each of the parties againsc the other in 
relation to the respect Lve claims of misrepresentation 
made by each of them”! and P) "that in all other respects" 
defendant's motion for summary judgment be denied. 

Plaintiff sought and was denied a certificatior 
by the district court under 2R U.S.C. Section 1292(b) 
and Rule 54(b', F.R. Civ. P. It then appealed to this 
court, relying on Section 1292(a) (1), which reads in 

pertinent parti 

"(a) The courts of ap)>eals shall have 
jurisdiction of appeal) fromt 

"(1) Interlocutory orders of the district 
courts of the United States * * granting, con¬ 
tinuing modifying, refusing or dissolving 
injunctions * 

For the purposes of this appeal the facts are 
adequately stated in the opinion of the district court. 





327 F. Supp. at 659 at sag. 


I 

[1] In granting in part dafandant's motion for 
summary judgment, tha district court's ordar in affect 
conititutsd a final danial on uhe merits of the injunctive 
relief prayed for by plaintiff as to those uses by defendant 
of tha word "safari” which the district court found not 
to violate any trademark rights plaintiff may have in 
tha word "safari". In these respects tha order is appea¬ 
lable as an interlocutory order refusing an injunction 
under Section 1292(a)(1). 

Defendant argues that the order is not appealable, 
relying on Switzerland Cheese Association, Inc. v. e. 

Horne's Market, Inc., 385 U.s. 23, 87 s. Ct. 193, 17 
L. Ed. 2d 23 (1966), and Western Geophysical Co. of America 
v. Bolt Associates, Inc., 440 F. 2d 765 (2 Cir. 1971). 

Those cases, however are distinguishable. 

In Switzerland Cheese the Court held that the 
denial of a plaintiff's motion for summary judgment seekinq 
injunctive relief was not a denial or refusal of an 
injunction within Section 1292(a)(1) because it did not 

or even tentatively decide anything about the merits 
of the claim. It is strictly a pretrial order that decides 
only one thing - that the case should go to trial." 

383 U.S. at 25, 87 S.Ct. at 195. The present appeal 

2. See also Chappell & Co. v. Frankel, 367 f. 2d 197 
(2 Cir. 1966). 
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d«ala with a grant in part of defendant's motion for 
summary judgment, which was, in effect, a final denial n 
tha marit* of plaintiff's request for an injunction as to 
cartain uses of tha word "safari" by defendant. 

In Wester,i Geophysical this court declines to 
taka appal lata jurisdiction undar Section 1292(a)(1) whr r 
tha district court had granted in part motions by n 
plaintiff and a third-party defendant for summary judomert 
with raspact to portions of several defenses and rouni.tM- 
claims raised by tha defendant, which portions souqht 
injunctive relief against the movants. The rationale* «.t 
the decision was that no sinole counterclaim had heon <)i 
missed in its entirety and that the full extent of in¬ 
junctive relief prayed for by the defendant could still 
be secured in each of its counterclaims. 440 F.2d at 
In the present case, however, there are no remaininn 
claims for injunctive relief which would encompass th.o* < 
uses of the word "safari" as to which the district res t 
granted summary judgment in favor of defendant. Kven *r 
plaintiff should prevail on the remaininq issues, the 
summary judgment in favor of defendant with respect to 
certain uses of the word "safari" by defendant would 1 » 
in effect. 

Although a part of the district court's ordr 
is therefore appealable under Section 1292(a)(1), tin 
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scop* of appellate rsvisw is limited to that part of the 
order which resulted in a final denial of a major portion 
of plaintiff's requested injunction. The comments, findinqs 
and conclusions of the district court with respect to 
the issues on which an injunction was not refused are 
outside the scope of a Section 1292(a)(1) appeal. 

II 

At the conclusion of his discussion of the 
issue - "May the word "Safari" alone be validly reqis- 
tered as a trademark?" - the district judqe stated: 

"Althouqh 'safari' is a qeneric word, a 
qenuine issue of the fact exists as to whether 
the plaintiff has created a secondary meaninq in 
its use of the word 'identifyinq the source' 
and showinq that 'purchasers are moved to buy 
it because of its source,' nlisscraft of Holly¬ 
wood v. United Plastics Co., 294 F.2d 694, 697 
(2d Cir. 1961); see also American Lead Pencil 
Co. v. L. Gottlieb & Sons, 181 F. 178, 181 (2d 
Cir. 1910, Judqe Learned Hand). Plaintiff 
is entitled to establish in the discovery process 
or on trial its contention that a secondary 
meaninq has been created. Accordinqlv, summary 
judqment cannot be qranted on this issue." 

327 F. Supp. at 662. 

Then, in proceedinq to discuss the other issue - 

•May summary judqment be qranted on any of defendant's 

uses of 'Safari'?" - the judqe continuedi 

"Even thouqh plaintiff has reqistered 'Safari* 
as a mark for the products in issue here and 
the question of secondary, meaninq remains un¬ 
decided, '[t]he reqisterinn of a proper noun 
as a trademark does not withdraw it from the 
lanquaqe, nor reduce it to the exclusive 
possession of the renistrant which mav he 
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jealously guarding it against any and all use 
by others.' Societe Comptoir De L ( Indus., etc. 
v. Alexander's Department Stores, Inc., 290 
F.2d 33, 36 (2d fir. 1962). * *" id. 

The judge then discussed several of defendant's uses of 
the word "Safari", alone or in compound words, lie found 
that in certain instances defendant uses the word des¬ 
criptively rather than as a trademark, despite evidence 
to the contrary, e.q., the letters "TM" after the words 
Mini>8afari" and "Safariland". He concluded that some of 
the uses of the word were not infrinqements, hut that a 
genuine issue of fact exists as to whether plaintiff mav 
be entitled to an injunction with respect to other items, 
specifically shoes, and granted defendant's motion for 
summary judgment only in part. 

[2] We intimate no opinion as to the ultim.- te 
merits of the case. Hut viewing the inferences to he 

drawn from the underlying facts in the light most favorable 

1 

to the party opposing the motion for sximmary judgment, 
we conclude that genuine issues of fact exist which made 
It improper to enter a summary judgment finally denyina 
even in part the injunctive relief sought by plaintiff. 
Reversed and remanded. 

3. See United States v. Diebold, Inc., 360 tf.s. 6S4, s.rt. 
993, 8 L.Ed. 2d 176 (1962) j Adickes v. Kress (. Co., 

U.S. 144, 90 S.Ct. 1598, 26 L. Ed. 2d 142 (1070). 
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TIMUBRR, Circuit Judqe (concurrinq)t 

I aqree with the judgment of the Court reversing 
am' romandinq, and I concur in all respects in the able 
majority opinion of Judqe Thomsen. 

Since Judqe Feinherq's perceptive dissentinq 
opinion ie addressed only to the isstie of the appealability 
of the district court order, I wish to add the following 
k^l®f observation* on that issue, in addition to mv complete 
concurrence in the majority opinion's treatment of that 
issue. 

If the relief souqht below by plaintiff had been 
cast in the form of a claim for preliminary injunction, 
rather than for summary judgment, then I take it that the 
court's interlocutory order refusinq such injunction quite 
clearly would be appealable under Section 1292(a) (1). 

That beinq so, it seems to me that the order here under 
review which finally dismissed certain of plaintiff's 
claims for injunctive relief with respect to the alleqed 
infringement of plaintiff's trademark riqhts a fortiori 
is appealable under Section 1292(a)(1). Althouqh other 
claims for injunctive relief are still pendinq, the 
dismissed claims souqht relief on a leqal theory distinct 
from the retained claims. I find the instant case to be 
indistiiiquishable from Glenmorc v. Ahern, 276 f. 2d 525, 

545 (2 Cir.), cert, denied sub non. Tri-Continental Fi¬ 
nancial Corp. v. Clenmore, 362 n.R. 964 (I960), where our 
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an order of 


\ 

Court held appealable under Section 1292(a)(1) 
a district court which had dismissed one count of a multi¬ 
count complaint, the dismissed count having sought the same 
injunctive relief as several other counts but on a distinct 
legal theory. 276 F.2d at 545-47. I„ Build of Buffalo 
Inc. v. sedita, 441 r.2d 284 (2 cir. 1971 ,, ** held that 
*(b)y granting the motion of [three defendants] to dismiss 
(footnote omitted), the district court effectively denied 
at the same time plaintiffs' motion for a preliminary 
injunction as against those defendants. (footnote omitted) 
The resultant denial of an injunction is appealable under 
28 U.S.C. Section 1292( i) (1) . ■ 441 F.2d at 286. Further 

in the same opinion, we observed that "(tjhus, the dismissal 
against [three defendants] operated as a refusal of a 
distinct and separate claim for an injunction, for which 
any other relief that might emerge from the case could 
new adequately substitute." 441 r.2d at 287. see also 
Sp„ igler v. United States, 415 F.2d 1242, 1246-47 (0 cir. 

19. ; M Telechron, Inc. v. Parissi, 197 p.2d 757 (2 cir. l« r ,2). 

In short, the teaching of these cases and others 
would seem to be that it is the cperative facts (whether 
set forth in one count or multiple counts) giving rise to 
an enforceable right which constitutes a "claim", Oriqin.il 
Bs L.*t Russe, Ltd. v. Ballet Theatre, Inc., 113 r.2d 187 , 

18> (2 Cir. 1943), and when such "claim" is squared aaainst 
th* granted or withheld by the district court's 
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judgment or order, that determines whether injunctive 
relief has been qranted or refused for purposes of federal 
appellate jurisdiction. Just recently, the Supreme Court, 

responding to a challenge to its appellate jurisdiction 

< 

to consider a direct appeal under the three-judge district 
court statute, 20 U.S.C. Section 1253 (1970), where the 
district court did not reach the merits of appellants' 
claim for ah injunction hut dismissed for lack of subject 
matter jurisdiction, in relevant part heldi 

"The appellees also note that Section 1253 
permits appeals to this Court only from orders 
'grantinq or denying ... an interlocutory 
or permanent injunction. ...' They argue that 
since the three-judqe court never considered 
whether an injunction should he qranted an 
appeal should lie to the Court of Appeals. 

The three-judqe court, however, entered a 
judgment 'denying all relief sought by plain¬ 
tiffs. ' We therefore have jurisdiction to 
consider the claims presented." Lynch v. 
Household Finance Corp., 405 U.S. 538, 

541 n. 5 (1972). 


Finally, I think Judge Feinberg's dissenting 
opinion is constructive in flagging the invitation by the 
11044J Author of the majority opinion in Glenmore v. Ahern, 

supra , to reconsider in an appropriate case the appealabi¬ 
lity issue which was decided there by a sharply divided 
court more than a decade ago. Western Geophysical Co. 
of America v. Holt Associates, Inc., 440 f. 2d 765, 770-71 
n. * (2 Cir. 1971). After all, of the five active judges 
who participated in the Glenmore decision, only one is 
■til T in active service and he has tendered the invitation 
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to reoonsider. Thor. .r. now ..van other .ctiv. j„d,.s 
who had nothin, to do with Glenmora . I tor on. would 
favor auoh raeon.ld.r.tlon In an appropri.t. «... hut , 
ao not ballava thl. 1. that oaaa. toon, other r ..son», 

non. of u. doubt, that th. dl.trlct court her. arrad i„ 
granting parti.i aummary judgtont i„ ,. vor of d. ( .„d.„t 
in via- of th. ganuina ia.ua. .. to m.t.ri.1 fact. -1th 
raapact to tha aacond.ry meaning of tha word "safari" 

•• diacloaad by th. affidavit, and axhibit. which war. 
bafor. th. court, tod whil. -a dlffar regarding th . 
appealability of th. arronaou. ordar granting summary 
judgment, I think there 1. . pr.etio.l raaaon for ravar- 
•ln, «d ranandlng .t thin point now that th. c... i, h., or . 
u.. ultimata disposition of thi. litigation wij- s. 

»P by oorrtotin, th. di.triot court arror now .o that in 
du. cour.. whto th. app..! from th. final judgment reache, 

” that, toy b. at Ito.t th. pgaslbilltu of no nead for 
a remand, -har... on th. present racord thare i» a certainty 
of th. naad for a r«,.„d on th. i.. u .s th. district court 
aaa sunmarily dacldad without a trial. 

Accordingly, 1 concur in all respects in the 
judgment of th. Court ud in th. majority opinion. 

FMNBERG, circuit Judg. <di...nting), 

I dissent from th. major>ty opinion hacause the 
dl.trlct court-, ordar 1. not apptolahi.. In „ y view , thcre 

1. no compelling reason in «... lit. this to justify 
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abandoning tha historic federal trolley against piecemeal 
appaals. Ilor can justification be found in the purpose 
of 28 U.S.C.A. Saction 1292(a)(1), which must )>e our quide 
rathar than tha statute's literal lanquaqe. Sea Chappell 
ft Co. v. Frenkel, 367 F.2d 197, 202 (2d Cir. 1966) (in 
banc). Tha clear purpose of section 1292 (a)(1) is to 
•permit litiqants to effectually challenqa interlocutory 
orders of serious, perhaps irreparable, consequence." 
Baltimore Contractors v. Bodinqer, 348 u.S. 176, 181, 75 
S.Ct. 249, 252, 99 L.Ed. 233 (1955). Moreover, when Conqress 
amended the original exception to the final judgment rule 
for the qrant or continuance of injunctive relief to add 
the refusal of such relief, "it seems rather plain that 
Conqress was thinking primarily of the case where erroneous 
denial of a temporary injunction may cause injurv quite as 
irreparable as an erroneous qrant of one." See Stewart- 
Wamer Corp. v. Westinghouse Flee. Corp., 325 F.2d 822, 

830 (2d Cir. 1963) (dissent), cert, denied, 376 U.S. 944, 

84 S. Ct. 800, 11 L.Hd. 2d 767 (1964). But plaintiff does 
not, and indeed cannot, claim that it will suffer special 
or irreparable temporary harm unless allowed to appeal the 
trial court's order immediately. Any such assertion 
would be belied by plaintiff's failure to seek preliminary 
injunctive relief in the district court in the period 
since the complaint was filed in January 1070. 
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Plaintiff's nuit aska for a parmanant injunction 
against tha usa by def indent of plaintiff's nark -Safari" 
on various classas of roods and an accounting fron defendant. 
That suit still remains untried, except that the district 
judge has limited plaintiff's case as follows, Plaintiff 
cannot stop defendant from using "Safari" on a safari hat, 
-Minisafari" on a smaller hat, "Safariland" in the name of 
its shop and newsletter, of "Safari" on products relating 
to "the practice or cult of i.afari." what the latter are 
ve do not know. But we do know that plaintiff still has a 
case to prove regarding defendant's use of "Safari" on 
other products, such as shoes, in that sense, and in the 
absence of any threat of imminent irreparable injury, the 
situation resembles a pre-trial order limitinq the type 
(1045j of damages plaintiff may prove e. g., in a contract suit, 
eliminating lost profits. Cf. Clark v. Kraftco Corp., 

447 F.2d 933, 936 (2d Cir. 1971). i„ such a case , a plajLn _ 
tiff should not be able to appeal the adverse determination 
until the entire case has been tried, unless there is 
ground for an immediate appeal under Fed. r. civ. p. 54(h) 
or 28 U.8.C. Section 1292(b), not applicable here. 1 The 
permanent injunction plaintiff seeks has not yet been 


1 . 


rifiiid f L d d? ^ rout8 ' but Jud< Te Lasker 

mile 54 (b? or ! Z nt ? ° f H final under 

1292rM L?S • eei-tification under Section 

co!rt ' Prerequisite, to jurisdiction in this 
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I fully and finally granted or denied. Until it is, and in 

tha absence of a notion in the trial court for a preli¬ 
minary injunction, see Build of Buffalo, Inc. v. Sedita, 

P»2d 284 (2d Cir. 1971), we should not allow the appeal. 
Admittedly, this position perhaps conflicts with 
the reasoning of our decision in Glenmore v. Ahern, 276 

t 

P.2d 525 (2d Cir.), cert, denied, 362 U.S. 964, 80 s.ct. 

877, 4 L.Ed. 2d 878 (1960). There we allowed, over strong 
dissents, an appeal under section 1292(a)(1) from a 
district court order which dismissed one count of a 
nulti-count complaint. The dismissed count requested the 
same injunctive relief as did other counts in the complaint 
but was based on a "distinct legal theory." But one of 
fcb* principal cases on which the court in Glenmore relied 
in reaching its decision. Federal Glass Co. v. Loshin, 

t 

21/ F.2d 936 (2d Cir. 1954), was subsequently overruled 
by this court in Chappell & Co. v. Frankel, supra , and 
disapproved by the Supreme Court in Switzerland Cheese 
Ass'n. Inc. v. E. Home's Market, Inc., 385 U.S. 23, 

87 S.Ct. 193, 17 L.Ed. 2d 23 (1966). Moreover, the 
writer of the majority opinion in Glenmore, now Chief 
Judge Friendly, has suggested that "it may be appropriate 
for us to give further consideration to ... (the appea- 
lability question] should it again arise." Western 
Geophysical Co. of America v. Molt Associates, Inc., 
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440 F.kd 765, 770-771 n. 4 (2d Cir. 1971). In holding 
that an'order granting partial svimary judgment against 
dafandant was not appaalabla undar aaction 1292(a)(1), 
tha court in Waatarn Geophysical diatinguiahad Olenmore 
on tha qround that in -ha caaa than bafora it "no single 
counterclaim ... had bean diamiaaad in ita antiraty." 

440 r.i’d at 770-771. 

Thua, tha quaation of appaalability in cases 
such aa thie ia far from closed. Arguably, since the 
diatrict court's ordar hare did not dismiss a separate 
"count" of plaintiff's complaint, there is no right to 
an interlocutory appeal undar our cases. That argument, 
of course, is complicated by tha fact that the effect 
of tha trial court's ordar was to narrow tha scope of 
injunctive relief sought by plaintiff. £f. Kuild of 
Buffalo, Inc. v. Sadita, supra (plaintiffs allowed to 
appeal where scope of injunctive relief sought was reduced 
by ordar dismissing three defendants, but plaintiffs had 
moved for preliminary injunction); McMillan v. nd. of rdu* . 
430 F.2d 1145 (2d Cir. 1970). hut aside from such technical 
arguments, both tha policy behind section 1202(a)(1) and 
considerations of judicial administration, see American 
Express Warehousing, I.td. v. Transamerica Ins. Co., 
p,2d 277, 280-282 (2d Cir., 1967), support the conclusion 
that tha ordar hare is not now appealable. The remainder 
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of this cast should he tried promptly and concluded, 
than have it surface in this court in bits and 

pieces. 
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DECISION OF HON. SYLVJ STER J. RYAN 


SAME TITLE 


RYAN, J.i 

This is «n action BMkina injunctive relief *or 
.U.q«l infrlnqement of plainti. fa r.clst.r.d trad. mrk 
»nd for unfair competition hv defendant. Plaintiff 
».rt. that daf.nd.nt infrinoed on it. rlqht. to th. trade 
mark SAFARI in the clothlnq or apparel field. This suit 
wa. th. subject of a comprehensive opinion by .Tudoe Lasker 
(327 P. supp. 657), 1 „ which he found that certain uses 
of th. word -safari- express on , or worrt , coined by 

defendant did not violate any o plaintiffs riqhts. 

Judq. Lasker reserved to plaintiff the richt to 
prove on trial that -fAPARI- had acquire) a secondary 
meaninq by plaintiff, use. On appeal, the court of 
Appeal, for th. Second circuit reversed with a findinc that 
issues of fact exists which precluded sugary judqment 
•von a. to part of th. claim, assert*). «61 r. 2d io«n. 

Plaintiff was incorpor ited in 1506 and has been 
doinc a sportlnq qoods business in New York and elsewhere 
both at retail and throuqh bail order catalocu. distribu¬ 
tion on a national and International basis. Plaintiff 
obtained trademark reqlatration -or the mark -safari- 
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originally in 193R for llWUiririrtthinq." Plaintiff him 
used the mark extensively and ban advertised it extensively 
in its mail order catalogues an well as in well-known 
neWspaperr, throughout the country. 

Defendant was founded in 1965 by Robert M. Lee 
as a retail sporting goods store in New York city. its 
uses of the word "safari", about which plaintiff complains, 
are: 

(a) "SAFARI" in bold tvpe in advertising 
headings. 

(b) "Safari" with quotation marks in text. 

(c) "MINISAFARI" (with or without the symbol 
"TM") for a hat. 

(d) Combinations of "Safari" in expressions 
SUCh as "CAMEL SAFARI", "HIPPO SAFARI", 

"CAMEL SAFARI CHTIKKA", "SAFARI CHUKKA". 

(e) "SAFARILAND" (with or without the svmbol 

"TM") 

(f) Use of the word in expressions such as 
"SAFARI SHOES FROM SAFARILAND", or "Safari 
clothes from Safari Country". 

(g) Hae of the name "Safariland, Ltd." for a 
_ rel ated corporation. 

• The 193R registration was applied to men's jackets, 
coats, trousers, breaches, shorts for outer wear, caps, 
hats and helmets, women's coats, skirts for outer wear, 
trousers, breeches and hats. A 1957 trademark was obtained 
for men's and women's skirts, shoes, belts, fishino 
vests, wading jackets and men's swim trunks. A I960 
registration included woven cloth sportinn goods apparel 
such as pants, shirts, skirts, dresses, sweaters, jackets, 
coats, raincoats, gloves, scarves, ties, socks and 
underwear. 


« 
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ONLY COPY AVA!LABL r 

(h) Use of the word "Safari" prominently in 
connection with defendant'n advertisinn. 

The president of defendant has for years been 
involved in expeditions in Africa and elsewhere, commonly 
designated as safaris. He was the author of a book 
published in 1959 entitled "Safari Today - The Modern 
Safari Handbook". In connection with organizing expedi¬ 
tions, he has published "Safariland Hews" since at least 
1961. A section of defendant's store is described as 
"Safariland". 

The word "safari" is an ordinarv , common, 
descriptive, qeoqraphic and qeneric word, which has been 
adopted into the Enqlish lanquaqe, used and understood to 
refer to a journey or expedition, particularly to Africa, 
for hunting or exploration. The use by defendant of such 
expressions as "minisafari" to desiqnate a small model 
of an actual safari hat; "Safariland" to refer to a 
section of its store or to desiqnate its trade newsletter; 
"camel safari", "Hippo safari", "Safari chukka", to des¬ 
cribe its shoes and boots; is a purely descriptive use to 
apprise the public of the type of product by referrinq 
to its oriqin and use. It matters not that the hat or 
shoe may not be used actually on safari by the purchaser 
or that it is not fit for a safari. In fact, plaintiff’s 
"Safari" shoes and hats admittedly were not fit for a 
safari; the shoes looked like sneakers and the hat was 







a fishing hat. 

It is to he noted that defendant's hats and shoes 
made .'.n Africa and that the hoots were expressly 
made for safari expeditions. 

Moreover, the evidence showed that the word 
"safari" in connection with wearing apparel is widely 
used by the general public and the people in the trade. 

There was evidence that at least fifteen prominent 
clothing stores had used the word to describe all sorts 
of wearing apparel and it is significant that plaintiff 
itself had used the word in its advertising catalogues 
in a purely descriptive sense to describe items clearly 
not covered by its registration, when it designated a 
Christmas shopping trip as a "Christmas Gift Safari" and 
referred to "The Supreme Safari" and to gifts as a "Gift 
Safari". 

Although there was evidence that plaintiff had 
attempted to police some of these uses by people in the 
trade, there continued to be widespread use of the word 
and plaintiff was unable to control it. Admitted ignorance 
on the part of these users of plaintiffs claimed trademark 
is eloquent proof of the weakness of the mark and establishes 
the complete absence of any secondary meaning in it. 

In his opinion, kludge Lasker ruled that plain¬ 
tiff s trademark was a "weak" mark and, as such, was not 
entitled to strict enforcement tinless it had obtained a 
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secondary meaning from plaintiff's use. 

After hearing the evidence, I go further and do 
now find that the mark is invalid because it is merely 
descriptive and does not serve to distinguish plaintiff's 
goodb as listed in the registration from anybody else's. 
Bassett Co, v, Revlon, Inc., 354 F. 2d 868 (C.A. 2, 1966); 
Feathercombs v. Solo Products Co. , 306 F. 2d 251 (C.A. 

2, 1962); Safeway Stores v. Safeway Properties, Inc, , 

307 F. 2d 495 (C.A. 2, 1962). Besides widespread use 
by plaintiff on other products and in other senses to 
describe the source or type of its goods and services, 
and its inability to control its use by others, have 
caused it to lose any identification it might have had 
originally with plaintiff's goods (although there was no 
proof of this) and a total loss of rights in it (15 U.S.C. 
1064(c)(e), 1127; DuPont Cellophane Co. v. Waxed Products 
Co. , 85 F. 2d 75 (C.A. 2, 1936). 

Under the statute, a descriptive name may be 
protected only if it has through use become identified 
with plaintiff as its producer, rather than with its 
products. 15 U.S.C. 1052 (e)(f). 

There has been absolutely no evidence of any 
confusion, any palming off or any injury to the public or 
to plaintiff from defendant's use of the name "safari" 
in any of its uses. The evidence of a widespread use 
of the word by the public and the present competition 
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belies identification with any particular person. The trial 
proof showed that plaintiff's competitors, far from 
attempting to benefit from plaintiff's name and reputation, 
were genuinely surprised that plaintiff had registered 
the name and had claimed trademark significance. 

No claim of copying by defendant is made. On 
the contrary, defendant has its own mark "Hunting World, 
Inc." and asserts its own fame in the market. Moreove-, 
the hats and shoes produced by plaintiff differed si¬ 
gnificantly from that produced by defendant. In the 
absence of any confusion, there is no legal right in 
plaintiff to attempt to appropriate a mark. Venetianaire 
Corp. of America v. A & P Import Co. . 429 F. 2d 1079; 
Kigg-Seeley Thermos Co. y. Aladdin Industries, Inc. 321 
F. 2d 577 (C.A. 2, 1963). 

I find and conclude that the mark is invalid, 
that it belongs in the public domain, and direct that its 

registration be cancelled. 15 U.S.C. 1119, Feathercombs 
v. Solo, supra . 

Plaintiff complains, and the Court of Appeals 
noted defendant's use of the name "safari" in a trademark 
sense rather than in a purely descriptive sense in con¬ 
junction with its "minisafari" hat and its department 

"Safariland", which were followed by the letters "T.M." 
or "P.". 
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In this action, defendant's defense was that 
Plaintiffs trademark 1. invalid and not infringed because 
(a) safari is a purely descriptive word, which in not a 
valid trademark, or (b) because, despite registration, 
there is a perfect defense of -fair use" when the mark is 
used "only to describe to users the goods or services of 

such party, or their geographic origin." 15 u.s.e. Ills 

<b> (4). . 

On trial, defendant's president testified that 
he had designed the "minisafari" hat and that he considered 
it his name and had applied for but had not obtained 
registration for it as a trademark. 

I agree with Judge Lasker that the name "mini- 
safari- is literally descriptive of a small safari hat and, 
as such, would not be entitled to registration. As for 
Saf anland", defendant claimed exclusive use only in 
connection with its store but testified that it had not 
applied for registration, it made no claim to the exclu¬ 
sive use of the name "Safariland" in its newsletter. 

There was no testimony or evidence to show that 
either or both of these names used with the hat or store 
had become so closely identified with defendant as to 
entitle it to registration on the ground of secondarv 
meaning. 15 U.S.C. 1052 (f). 

It is clear that the defense of descriptive use 
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of the goods does not apply to the use of these names 
followed by "T.M." or "R.". It is also clear that 
defendant, in using these letters "T.M." or "R." without 
benefit of a registered trademark, is misleading the 
public and attempting to frighten the competition. It 
be enjoined from doing so until a registered 
trademark, if any, issues; whether such a mark would he 
valid is not before me. 

Accordingly, defendant is entitled to judgment 
on its counterclaim dismissing the complaint on the 
merits and to a decree cancelling plaintiff's trademark 
safari ; plaintiff is entitled to a decree enjoining 
defendant from the use of the letters "t.m." and "r." 
after "Minisafari Hat" and "Safariland". 

The foregoing constitute my findings and con¬ 
clusions. Submit a judgment accordinglv. 

Dated: New York, New York 
September 30, 1974 

s/S. J. Rvan 

CT.-s.ft.r.- 
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ORDER ON MOTION FOR RECONS IDEPATTnw 


SAME TITLE 


Upon the record and file herein and on conside¬ 
ration of all proceedings heretofore had, it is ordered that 

1. Plaintiff's motion for reconsideration bv 
the Court of that portion of the judgment entered herein 
cancelling plaintiff's trademark "Safari" is denied; and 

2. Defendan judgment cancelling plaintiff's 

United States Trademark Registration Nos. 358781, 125531, 
652098 and 703279 for "Safari" and plaintiff's New York 
Registration No. R-8008 for "Safari", and all other of 
the plaintiff's United States and individual State trade¬ 
mark registrations for "Safari", has been signed and said 
registrations are cancelled in toto. 


Dated: October 9, 1974 
Filed October 10, 1974 


s/S.J. Ryan 


A-69 


* 







J ' *GMENT 


SAME TITLE 
" --X 

Th a action cane on to he trice! before the 
Court, Ho.,cr:able Sylvester J. Ryan, United states District 
Judqe presiding, and the issues havinn been duly tried, 
anr a decision havinq been duly rendered and filed, dated 
September 30, 1974, it is 

ORDERED, ADJUDGED ADD DECREED, that the complaint 
herein be ard the same hereby is dismissed on the merits, 
and it is further 

ORDERED, ADJUDGED AND DECREED, that the plaintiff's 
United States trademark reqistrations Nos. 35R,7Rl, 

129,531, 652,090, and 703,279 for SAFARI, plaintiff's New 
York Reqistration No. R-8008 for "SAFARI", and all other 
of the plaintiff's United States and individual State 
trademark reqistrations for "SAFARI" be and thev hereby 
are cancelled, and it is further 

ORDERED, ADJUDGED AND DECREED, that the defendant 
be, and it hereby is, enjoined and restrained from the use 
of the letters "T.M." and "R" after the terms "Mini¬ 
safari Hat" and "Safariland". 

Dated: New York, N.Y 
October 8th, 

Judqment Entered 10/15/74 


1974 


s/Sylvester J, Ryan _ 

~ United States District Judqe 
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NOTICE OF APPEAT. 


X 


SAME TITLE 


- - 

TO: Clerk of the Court 

United Spates District Court 
Southern District of Mew York 
Foley Square 

New York, New York 10007 


Abercrombie «, Fitch Company appeal, to the Court 

Of Appeals of the Second Circuit from the Judcment of the 

Court below entered October 15, 1974 in the above case. 

Respectfully submitted, 

By s/Panl H« Dlaustein 

Paul H. Rlaustein- 

Hopqood, Calinafde, Kalil 
Dlaustein & Lieheman 
Attorneys for Plaintiff 
60 East 42nd Street 
New York, N.Y. 10017 

Dated: New York, N.Y. 

November 7, 1974 


RICHARD WELS 
18 East 48th St 
N.Y.C., N.Y. 
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1 HENRY C. CEIS, called as a witness on behalf 


of the plaintiff, having been first duly sworn, was 


examined and testified as follows: 

5 

NR. HOPGOOD: Your Honor, before asking question* 

6 

of Nr. Gels, I would like to mark and have received in 


evidence as Plaintiff’s Trial Exhibits the registrations 

8 

which are — pardon me — certified copies of the registra¬ 

9 

tions which are recited in the complaint. 

. 10 

THE COURT: Take them in chronological order. 

11 

MR. HOPGOOD: Of course. 

12 

THE COURT: The earliest one now? How many 

13 

do you have? 

14 

MR. HOPGOOD: That poses another problem. Why 

lfi 

don’t we just the ones that are straight Safari first. 

16 

and they will be chronological. 

17 

THE COURT: It would be preferable if you would 

i 

18 

put all of your certificates of registration in chronological 

19 

order, all that you maintain are involved in this case, and 

20 

then offer them in evidence and we will mark them Plaintiff‘s| 

21 

Exhibits 1, 2, 3, 4. I don’t assume there will be any 

22 

objection, and we will take them in evidence and get them 

23 

out of the way and we will know what we have to start out 

24 

with. 

28 

(Pause.) 
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25 

2 

1 * >b ~ 7 _ G«i»-direct 

r 

3 

MR. HOPGOOD: Next, your Honor, I have New 

4 

5 

York 8 tat* trademark registration #R-8008, dated June 30, 
1964, certified by the Secretary of STate of Hn York State. 

6 

I would like to have that marked aa the next exhibit. 

EX 

7 

(Plaintiff* Exhibit 8 maa received in 

8 

evidence.) 

9 

MR. HOPGOOD: I would like to have the exhibits 

10 

ju*t marked received in evidence. Have they been received? 

11 

THE CLERK: They have been received in evidence. 

1 DIRECT EXAMINATION 

12 



BT MR. HOPGOOD: 

13 

I 

14 

Mr. Gel*,wsuld you please —— 

15 

MR. MELS: You are not putting in the rest of 

them, Mr. Hopgood? 

16 



MR. HOPGOOD « What do you mean? 

17 

18 

MR. WKLEi There are ether registrations. 

19 

MR. HOPGOOD: I am going by what is in the com¬ 
plaint. 

20 


21 

Q Mr. Gels, would you please state your position. 

22 

roar age. * * 

23 

* Well,I aa 52 years old, currently I am vice- 

24 

president, secretary, and treasurer of Abercrombie & Pitch. 

25 

0 How long have you been associated with Abercrombie 

8 Pitch? 
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A My employment with the company commenced in 
WW, At that tim e I wee assistant treasurer. 

Q Bad you previous contact with the company? 

A Oh, yes. Since 1944 for a period of a few 

years I was engaged in the public accounting business. 1 
worked for Haskins & Sells, certified public accountants, 
and at that time I worked on the ABercrorabie audit as a 
junior, a semi-senior and finally as a senior, and then in 
1955, I went from Haskins & Sells to Abercrombie as assist¬ 
ant treasurer ov: the corporation. 

Q Then is public accounting your field of back¬ 
ground? 

A Yes. I have been in it for 3Oyears, both 
public and private, holding a New York and New Jersey State 
certificate as a CPA. 

Q *hat «re your responsibilities in your present 
position? 

A Currently, I am in charge of the general finane- 
ing of the corporation. As the treasurer, I am responsible 
for the preparation of the monthly financial statements, 
and also the annual report. 

^ file all the tax returns for the corporation 
and its subsidiaries. I also prepare reports for SEC, 8(k), 
10(q0, 10(k), as regulred, and also as corporate secretary, 
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handle the annual meeting*, the shareholders' mootings, 
and in that connection, function as tha legal liaison between 
Abercrombie 6 Fitch and either the general corporate counsel 
or, in this particular case, the specialized counsel handling 
trademark masters, so that I handle the legal matters for 
the corporation as a layman and when an attorney is hired, 

I handle that part of it, conferring with the attorneys. 

Q Ilow long have you had such responsibilities? 

A Since approximately 1967 or 1968 I have been 
handling this legal liaison responsibility. My accounting 
responsibility goes back to 1955. 

Q Was there a predecessor for you insofar as these 
responsibilities you describe in the area of trademarks? 

A Yes, prior to 1967 or '68, a vice-president of 
the company who subsequently left the company, by the name 
of George C. Speh, handled the trademark matters for the 

I 

corporation. 

0 Did you inherit his files? 

A And when Mr. Speh left employment with the company, 
I took over the trademark responsibilities. 

Q I would like to have you state for the record 

an overall view of the scope of Abercrombie & Fitch, the 
nature of its business, the geographical extent, how the 
business Is done. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. Well, Abercrombie & Fitch has its principa] 
«P on the corner of Madison Avenue and 45th Street. 

That is a fairly large store for that type of specialized 
business. *t is an 11-story building. We occupy the entire 
11 floors and use 10 of the 11 floors for selling. 

THE COURT: Do you own the building or is it 

leased? 


t THE WITNESS: We happen to own that building. 

A subsidiary of Abercrombie owns the building and leases 
it to Abercrombie. 

Now than, we have another principal store in 
Chicago on Wabash Avenue. That store is about one-half the 
size of Abercrombie & Fitch. That is a leased building. 

We also have another main store in SanFrancisco, 
again, that is about half the 3ite of the Chicago store. 

And that is a leased building. 

In addition to those three main stores, as wo 
classify them, we have a few other smaller stores. We have 
a store in Oakbrook Shopping Center which is a suburb of 
Chicago. 

We have a store in the Broadmoor Hotel outside 
of — or in Colorado Springs. 

We also have a store, small store in a shopping 
center inTroy, Michigan. 
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We have a small store in Short Hills, New Jersey. 

We also have two stores in Florida, one In nal 

* 

Harbor and another in Palm Beach. 

In addition to those stores, we operate a rather 
extensive mail order business, which is operated from our 
New York store, and warehouse complex. 

Q You indicated that the business is somewhat 

specialized. Can you name that specialty? 

A Well, it is specialized in that it is primarily 

geared to merchandise for the sportsman, for outdoor, 
like leisure wear, so it is not a broad department store, 
and i* addition, I think it is also specialized because 
it is a quality house. Wo do not attempt to get business 
by offering specials or bargains, etc,, so that I think 
the distinction — 

THE COURT: You had a big bargain recent ly, 
didn't you, a sort of clean out sale about a year ago? 

THE WITNESS: Yes, I think that once in a while 
we have to get rid of some merchandise, but I can assure 
you the price of our merchandise generally is not one that 
would attract people there because it is inexpensive or 
cheap. 

0 Is clothing a part of that business? 

A Yes, clothing represents in rough percentage 
a little over SO per cent of our business. That la men's 
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clothing, women*a clothing, and shoes taken as a group, it 
would be over SO per cent of our business. 

Q Yob mentioned the department stores. I forget 
whether you aentioned any other area in vhi--h you do busines 
or method in which you do business. Did you mention — 

A Are you referring to mail order business? 

Q Well, please tell us about that. 

A Yes, we have an extensive mailorder business. 

Our nail order customers, as carried in our files, the 
oustoaers to when we mail catalogs three or four times a 
year, comm from, 1 can say, practically every state in the 
union, and in addition to that, we have a number of 
in quite a few foreign countries. 

So that despite the fact that Abercrombie is 
small in terms of total business that the store does, I 
think it ia fair to say that because of the spread of business 
it does, it is known not only nationally but to a great 
extent internationally. 

0 Do you have any figure for the volume of these 
catalogs that are sent out? 

4 t • 

A Yes. 

0 Per issue? 

A Over the last ten or fifteen years we have 

consistently sent out three or four catalogs per year. 
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There may have been an instance where we sent 
more than four but I think four *ould be the most we sent 
in a year. Generally, the catalogs are sent out. one 
in early sprinq, one in April, another catalog is :;ont out 
in the fall, and then in turn, our Christmas catalog, which 
would get out some time in October. 

Those are the four principal catalogs that 
we run and have been running consistently. 

C By"volume"in my question, I was seeking none 

idea of the numbers that go out. 

A Our catalog list will vary but it is consistently 
somewhere in the area of ‘.00,000 to 490,000 during this 
entire span of time we have some reference to. Thus if 
we talk about four catalogs a year, you would be talking 
about a million eight, perhaps even slightly more catalogs 
that might be sent \Out in a year. 

TUB COURT: What means of distribution «lo you 
use for these catalogs? 

THE WITNESS: The mail. Thu mail. Mail. V/c 
also give them out at the store, but I would say 90 per coat 
of them are sent out by mail. 

Q Are they sent to charge account customers? 

A Well, we send a charqe account customer over', 

catalog. 
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In addition, we send caah customers who havo 
given their n a me at the atore, either becauae they are having 
the merchandise ahlpped or becauae they inaiat upon giving 
their names ao that they can get on the list, we send these 
oaah customers a catalog alao. 

In addition, we get nuaeroua requeate for 
cataloga from customers that are not on our list and we send 
those out alao. 

Q You mentioned, I believe, sporting goods as an 
Identification or image for the company. 

Can you state something about the history of 
the company as you know it from company records? When was 
it founded and what was its nature and so on? 

A Yes. The history of oourae la before my time. 

It goes back to 1892, at which time two gentlemen by the 
n*** Of Eara Fitch and another one David T. Abercrombie 
established or organised a sporting goods business. 

They were primarily sportsmen and had the 
interest of collecting sporting equipawnt and making it 
available to the public, and so they operated this business 
downtown Hew York. I don't recall what street it was on 
for a few years. 

Subsequently, in 1904, the business was formally 
incorporated under the State of New York and has operated 
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■ knee 1904 an a corporation, Abercrombie & ritch Company. 

Tn 1917, Mvorcrombie wove'? from, T believe, 3»>th 

Street or some 3treet other th«"> i t ; recent location, to 

the buildinq it now ocpuoio3 at 19 East 45th Street or 3(>« 

/ 

Madison Avenue. / 

0 Did vou indicate the number of floors in the 

buildinq? 


A Yes, there are 11 floors in the buildine, plus 

a basement, of course. 

O Are they used for retailino? 

A Ten floors are used for retailinn. The 11th 

floor Is primarily office nnace and storacre, etc. 

/- 



1 believe you mentioned clothinc was important 


for men and for women. Are they on separate floors? 

A Yes. We have two floors in our store in rev; 

York, the second and third, that are devoted to women's 
wear, and in turn, the fourth and fifth f loors are devoted 
to men's wear. 

0 Then the assignment of floors in rounhly the 


proportion you indicated for the volume that clothinc horo 


to the rest of the business? 

A Yes, there would seem to be the same proportion 

of space an to dollar bunines3 done by these divisions. 

° In there anv imaqe or nloaan that you identify 
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2 

with the store over the years? 

3 

A Yes, over the years the store has used the 

t 

4 

slogan "The Greatest Sporting Goods Store In the World." 

5 

And I think that Abercrombie has fulfilled that place in the 

\ 

6 

market for unusual and practical quality sporting good 3 

7 

items and furnishings. 

8 

0 Oo you have knowledge of the trademark Safari 


in connection with the business and your responsibilities? 

10 

A Yes, sir. 

11 

0 How long have you had that knowledge? 

12 

A Well, 1 have known that Abercrombie has had 

13 

trademarks since 1955, but my direct involvement in terms of 

14 

handling the trademark responsibility for Abercrombie 

15 

goes back to about 1967 or 1968. 

16 

0 I will show you the registrations which have been 

1 17 

marked as Exhibits 3, 5, 7, and 8, and ask if the recitation! 

r t ' 

i is 

of goods in each of these accords with your understanding 

! 19 

of the use of the mark Safari by Abercronfcie & Fitch. 

1 20 

MR. WELLSt Could you clarify that question. 

1 21 

Mr. Hopgood? I don't understand it. 

22 

MR. HOPGOOD: I thought it was a clear question, 

| 23 

but I don't mind. 

i 24 

THE COURT: Don’t carry on a colloquy. I 

\ 25 

think the question is plain. Did you manufacture articles 
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which are listed in those exhibits, or merchandise ther? 

THE WITNESS: Merchandise ther, von. 

MR. HOPCOOD: I didn't ask whether thev manu 

factured, your Honor. 

THE COURT: I .asked. T want to find out 

whether they used these marks. He si ay a they hnv** tlior.. "her 
marketed thorn. Were they marketed under that nano? 

THE WITNESS: Yes. That is right. I am just 
checking the registrations to make sure. 

I can state for the record that the products 
recited in these registrations are the products that have 
been sold under the name Safari by hborcronbie ’’itc! 
for the period we are talking about. 

MR. HOPOOOD; Your Honor, I would like to 
* ive the witness identify certain representative articles 
and their markings. I would like to have them marked 
as exhibits. 

I 

THE COURT: You don't want to brim in specimen^ 

of all these articles, do you? 

MR. HOPCOOD: I am not doing the entire business* 
I do believe it is necessarv that I -- 

THE COURT: You try your car,’anv wav vnn think 
it is necessary to do it. I personally don't think it 
is necessary, but if you feel so, go ahead. T want to vecu 
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down tha exhibits If we can. Do what you want. One of 
the trademark registrations is the registration of a label. 
Is that a label that was put on each one of these articles 
that were merchandised? 

THE WITNESS: Yea, the articles that we are 

talking about do have this label attached to then. 

J TOE COURT: I say one of the registrations 

[ 

has a label reproduced. Show him those exhibits, please. / 
0 Did you, Mr.Geis, direct — 

THE COURT: No, will you please qive him the 

l 

exhibits. 

MR. ITOPGOOD: I am sorry. I didn't understand 

that. 

f THE COURT: I want him to look at that and 

you will notice that one of these registrations, I think it 
Plaintiff's Exhibit 3, has what apparently is a garment 
label. 


THE WITNESS: This is a reproduction of that ladi 
wear we are talking about. 


P‘5 


THE COURT: It is right in the registration, 
that label as reproduced in your copyright registration, 
was that affixed on the articles that you sold at your 
store? 

THE WITNESS: That's right. 
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THE COURT: You say you didn't manufacture 

these articles vounolf. 

TME WITNESS: No, there i s one article </«• !o 
manufacture in our tailor shoo, but the 'rr«*at bulk o r then 
we have manufactured by another source. 

THE COURT: rv>es anybodv else aet that or do 
y<>*: have an exclusive on it? 

THE WITNESS: No, wo sell the merchandise 
with the Safari label only at our stores. 

THE COURT: Ml right. Al thounh the article 
i;, sold generally in the public, the articles that arc 
sold in your store have your label on then? 

THE WITNESS: That's right. 

THE COURT: Put you do not have — these arc nof 
made up to your special design and specifications, are thev? 

THE WITNESS: Tn some instances they are. T 

I 

think if this might be of interest to describe the situa¬ 
tion, I could cover that. T want to keep it brief. 

THE COURT: T would like to know whether or 
not these are articles which you have had made or have made 

yourself, and whether or not these ki. eles are exclusively 

■ 

sold by you in your various stores with this label attached? 

TIP' WITNESS: Right. Your Honor, all of the 

Safari articles that are sold in our store have a Safari 

8 !> 


SOUTHERN DISTRICT COURT REPORTERS. U S v vUiHl HOUSt 











1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
26 


mbb Geis-direct 38 

label attached. While we do not manufacture them ourselves, 
we do have very close relationship with the manufacturer 
of this article. 

I would state that the design of the shirts or 
the jackets in most instances or many instances represent 
a combination of design by our merchants and the manufactur¬ 
er. 

Obviously, certain standard manufacturing tech¬ 
niques are required, but we want to make sure that this 
merchandise is fit for a particular use, 30 that when we 
have a Safari shirt, one of the requirements of the shirt 
is that it have a large pocket because people are using it 
for an outdoor use, and it is that type of detail that we 
are very insistent that goes into the shirt. 

THE COURT: Now, Mr. Oeis, you are not answerinc 
my question. Hie same garment that you sell in your 
stores on which you put your label is also sold by other 
people without your label, is that correct? 

THE WITNESS: I couldn't say that the same 

article in every detail is sold by other stores. I would 
say that similar articles are sold. I am not that much 
of an expert that I could distinguish some of these minor 
differences in manufacturing. 

THE COURT: All right. 

7 ~ * 8 ® 
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Q Mr. Geis, are the articles you have been talking 
about, these article,-, of clothing that are sold not only 
in the stores, but also through the mail order business? 

A Ttiat is correct. 

MR. HOPGOOD: Pirst I would like to mark and 
identify a box of shoes. The box has a marking. 

THE COURT: You offer this in evidence? 

MR. HOPGOOD: I would like to, your Honor. 

THE COURT: All right. Exhibit No. 9. 

MR. HOPGOOD: So we call the box itsel* 9 and 

the shoes. 

THi. COURT: Call the box and contents 9. 

MR. HOPGOOD: All right. 

(Plaintiff Exhibit 9 was marked in evidence.) 

THE COURT: What are they, a pair of Keds? 

MR. HOPGOOD: Your Honor, I believe Keds is a 

trademark of somebody else and I would hesitate to call them 

Keds. 

THE COURT: I know sometimes It is a trademark. 

Sometimes it isn't. 

Mr.Geis, T show you Exhibit 9 and direct vour 
attention to marking on the box. What is the writing on the | 
box? 

A Women's Safari oxford. 

- 8 ? 
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0 Do you find that the shoes also have a mark? 

A Yes, there is Safari label on the heel of 

this. 

0 And the label has an R in a circle? 

A That is correct. 

THE COURT: There was no oblection, was there? 

MR. WELS ; No objection. 

Q Mr.Gels, do you remember qoinq with us in the 
store yesterdav to pull out a representative collection 
of Safari garments and hata? 

A Yes, it is reposing on those chairs. 

Q Let's take hats. 

MR. HOPGOOD: Your Honor,I would like to mark 

each of these hats and for convenience I have some strincj 

tag labels. 

THE OOURT: Tut them on and we will know 
what they look like. 

MR. HOPGOOD: p int I have a hat. I would 
like to know what we call it. It is a round hat which is 
soft. 

(Plaintiff's Exhibit 10 was received in evidence.) 

0 Mr. Geis, do you find in that hat a label 
marked Safari? 

A Yes, there is a label here. 

8b 
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0 You h'hve a way of describinn what kind of hat 

that is, only if you know? 

A Not really other than it is a — what wo call 

a Safari hat that Is used for oenrral outdoor soortr.wr ar, 
leisure wear. 

THE COURT: Wa r. it made in Oermanv? Thev are 

made here? 

THE WITNESS: T think they are made here. 

MR. WTXS: I have no objection to thin one. 

(rlaintiff'n Exhibit 11 wan received in 
evidence.) 

0 Plaintiff's Exhibit 11 is another hat wit v > a 

shiny black lonq visor. Do you find a mark Safari on that 

one? 

A Ye3, it is on this one also. 

O What kind of a hat is that one, if vou know? 

A This is a cap that would be used for fishinq or 

outdoor use. 

(Plaintiff'9 Exhibit 12 wan received in 

« 

evidence.) 

0 I show you another hat marked Exhibit 1?, Mr. 

Geio, and ask you if you find the mark Safari in that? 

A Yes, there is a Safari label in the center of 

this hat. 
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0 What kind of a hat is that, if you know? 

A I don't know the technical name of that hat. 

Q It has got little vents off to the side. 

A That would be usud for fishing or outside 

wear. 

(Plaintiff's Exhibit 13 was received in 
evidence.) 

MR. WELS: No objection. 

Q I shew you another cap, Mr.Geis, with a shorter 

visor. Do you find the mark Safari in there? 

A Yes, there is a Safari label in this cap also. | 
(Plaintiff's Exhibit 14 was received in 
evidence.) 

0 Lastly, Mr. Geis, I will show you a hat marked 
Exhibit 14. Do you recognize that as a product of Aber- 
cranbie s Pitch marked Safari? 

A Yes, this is a Safari hat, snap brim, Aussie hatj. 
0 Aussie, is that the kind of hat it is, an 
Aussie hat? 

A That's right. 

MR. WELS: What was that? I didn't get that? 

THE WITNESS: Aussie snap brim hat. 

0 Where was the mark? Is that under the mosquib 
netting? 
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Geis-direct 

I took the nosouito netting out. Tt i'• under 

neath the piosquitd netting. 

Mli. WE LG: No objection. 

(F'n'n*: r f*3 Fxhibit 15 wan received in 

evidence.) 

o Mr. Gois, I shall show vou a narront narked 

Exhibit 15, and ask if vou recognize that as one ci tie 

offerings of Abercrombie (. fitch. 

A Yes, this garment is a con lotto, and it >>a.. 

Safari label in. 

0 In the belt? 

A In the belt. 

r> In the belt line? 

A Inside, in the belt line. 

q That label, do you recognize that label? 

A That is a Safari label. 

0 Is that like the one that showed up in that 

registration. New York State registration? 

A That*3 the label. 

Q Exhibit 8. 

A Yea. 

(Plaintiff's Exhibit 16 was received in 
evidence.) 

MR WELSi Would you describe what that if . 
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Mr. Hopgood? 

MR. HOPGOODi I am not the expert. I will qet 
Mr.Gels if he can. I would like the record to show 
what these are. 

Q Mr.Gels, I will show you a pair of pants with 

bright red lining, looks like quilted lining, and ask you 

I 

can you recognise that aspart of the Safari line? It is 
marked Exhibit 16. 

/ 

A Yes, sir. 

Q Do you find the label Safari pri there? 

A Yes, the Safari label is in here. Thi3 is a 

# 

pair of trousers that would be used for hunting. It is 
quilted lined so that it is a warm garment for outdoor 

use. 

Q Again, is the label that you have just identi- 
fied similar to that which appears in the registration. 

New York State registration Exhibit 8? 

A Yes, similar label. 

(Plaintiff's Exhibit 17 was received 
in evidence.) 

Q Mr. Geis, I will show/you what looks like a pair 

I 

of slacks just marked Exhibit AT, and ask you if you can 
identify that as an article sold by the store. 

A Yes, this is a pair of ladies' slacks with the 
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/ 

2 

Safari label sewn into the garment. 

3 

Q Again like in that New York State registration? 

4 

A Same type. 

XXX 5 

(Plaintiff'3 Exhibit 18 was received 

6 

/ 

in evidence.) 

7 

i y 

0 I v show you a shirt, Mr. Oeis, which has been 

8 

marked Exhibit 18 and ask if you can identify that as also 

9 

within the line of products you are talking about. 

10 

A Yes, this is a men's Safari shirt, and has the 

11 

Safari label in the collar and the label is similar to the 

12 

one reproduced on the registration. 

13 

0 Did you identify the label in this Exhibit 18? 

14 

A Yes, that ; s right. The label in the shirt is 

15 

the same as reproduced on the registration. 

16 

0 Exhibit 8. 

17 

A Yes. 

:xx is 

(Plaintiff's Exhibit 19 was marked for 

19 

identification.) 

20 

Q Next I will show you some short pants marked 

21 

Exhibit 19 and ask you if you reoognize those as within the 

22 

line. 

23 

A Yes, this garment here is ladies' short pants. 

\ 

24 

It is Safari label sewn into the pants and it is the same 

25 

label as reproduced in the registration statement wc have 
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2 

been referring to. 


XXX 3 

(Plaintiff's Exhibit 20 was received 


4 

in. evidence.) 


5 

0 Mart, Mr.Gels, I show you some sort of vest 


6 

whiah has been marked Exhibit 20. Can you say what that 


7 

garment is and whether it is within the line you have been 


8 

testifying about? 



9 

A Yes, this garment is a ladies' shooting vest 



10 

with padding at the shoulders to prevent the reooll injuring 



11 

the shoulder. 

♦ 



“ 12 

It is a Safari label in — sewn in the garment 



13 

and it is the same Safari label that is reproduced in the 



14 

registration. 



15 

(Plaintiff's Exhibit 21 was received in 



16 

evidence.) 



17 

0 Hext, Mr. Geis, I will show you a short-sleeved 



18 

shirt which has been marked Exhibit 21. Can you identify 


• 

19 

that within the line you have been testifying about? 



20 

A Yes, Exhibit 21 is a short sleeve ladies' shirt. 


XX 

21 

also identified as Safari and has the Safari label sewn 



22 

into the garment. 



23 

It is the same label as reproduced in the 



24 

registration. 



K 25 

(Plaintiff's Exhibit 22 was received in 




94 

southern district COURT REPORTERS. U.S. COURTHOUSE 

_i 



southern district court REPORTERS, U.S. COURTHOUSE 




mbb 


Cein-direct 


47 


evidence.) 

0 Next, Mr.Oeis, I will show you a heavier* erament 
long-sleeved, and darker. It is marked Exhibit 22. Do 
you recognize that within the line you are talking about? 

A Yes. Exhibit 22 is a ladies’ light-weight jacke^ 
and is identified as a Safari jacket with the label Safari 
■ewn into it. The same label as we have been referring 
to on all these other exhibits reproduced in the registratioj 
0 I notice that it has a darker color. 

A That's right. Most of the Safari articles that 

we sell are of a light shade that we have handled here beforj 
We do have some also in this dark color. 

The other 3and color is more numerous than thi: 
particular shade. 

Q So Exhibit 22 is typical of another color? 

Color, that-s right. 

And is in the sane kind of goods? 

That’s exactly right. 

(Plaintiffs Exhibit 23 was received 
in evidence.) 

0 Mr. Geis, I hand you another vest which has 
b ** n Mrl “ d Exhibit 23 and a.k If you can any what that 
la, and la it within the line you have been testifylnn 
About. 


A 

Q 

A 


#5 
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2 

A This vest is designed for hunting or fishing. 

3 

I an not quit* sure. I am not a hunter or fisherman. 

4 

^ kas got large pockets in the vest for that purpose, and 

' 5 

it identified as a Safari garment and has seven in it 

6 

the label that has been reproduced in the registration. 

7 

0 Is that a men's garment or ladies' or doesn't 

8 

It natter or can you tell? 

9 

A This is a men's garment. 

10 

THE COURT» You ought to be able to te 1 1 the 

11 

diffarenas between a ladies' garment and men's garment. 

12 

MR. HOPGOOD: He has identified several as 

13 

ladies. 

14 

THE WITNESS: This is a men's vest. 

t 15 

(Plaintiff's Exhibit 24 was received 

16 

in evidence.) 

17 

0 Mr. Geis, I have another jacket whiah has been 

18 

marked Exhibit 24. Can you identify that within the line? 

19 

It has a belt on it. 

20 

A Well, this is a men's light-weight Safari jacket. 

21 

•* lor ^ sleeves, and has the Safari label sewn into it, the 

22 

same Safari label that is reproduced in the registration. 

23 

(Plaintiff's Exhibit 25 was received 

24 

in evidence.) 

25 

Q Next, Mr. Geis, I show you a ladies' skirt 
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marked Exhibit 25. Can you identify that as within your 


line? 


Yes, this is a ladies' skirt and is identified 


as a Safari garment and has the Safari label which has been 


reproduced in the registration sewn into the garment. 


(Plaintiff's Exhibit 26 was received in 


evidence.) 


I just wanted to go back and correct something. 


I think you may not have realized and I may rot have real¬ 


ized it in others where you said the label was the sane. 


but in the registration of Exhibit 8, the sample label 


that was clipped to the realstration shows h’ew York, Chicaod, 


San Prancisco. 


Yes. 


It also has no A t P symbol. 


Yes, the designation Safari is in the same 


script. 


It is also the same kind of label? 


Same kind of label, that's right. 


Although the manner of showina Abercrombie 


* Pitch or A * P Co. or the addresses Inny be different? 


That is right. The label had to be chanced 


since we have more than two or three stores that we had wherj 


that label was designed. 


southern district court reporters, u.s. courthouse 
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0 Mr. Geis, I show you a coat garment which has 
b«n marked Exhibit 26. can you ldantify that a. bein, 
within tha line of your goods marked Safari? 

A That is right. This is, I believe, the tech¬ 
nical nans of the S.A. Club coat. It is like a suit coat, 

in effect, a little dressier than the garments we looked 
at before. 

This has the Safari label sewn into the inside 
pock«t and it i. th. «;*. safari label that we have bean 

«f.rrin 9 to that i. .it,liar to what i, i„ the re„l,tratlon 

% 

(Plaintiff. Exhibi^T was received in 
evidence.) 

0 next, Mr.Cels, i win >hov you a llnod qarTlent 
Mhich ha. been narked Exhibit 27. It ha. a .ipper front. 

's 

I ask you if you recognize that as within the line. 

A Yes, this is a men's heavy-weight lined Safari 
jacket. Again that has the Safari label sewn into the 

9«»r and it is a label similar to the label that is in th* 

registration. 

0 When you said it was a Safari jacket, did you 

■ean that it ... narked safari or did you mean .onethlno 
else? 


Wo# that was marked Safari. 










abb 


Oeis-direct 


51 


received in evidence.) 

0 I show you another vest, Mr. <leis, marked Fxhibi 
28. Will you please say what it is? 

f 

A „ is a shootincr vest for men, men's garment, 
shooting vest, and it has the Safari label sewn into it. 

The sane Safari label as has been in all the other garments 
here and reproduced in the registration. 

0 Now I sh<^w you a pair of slacks or trousers, 
marked Exhibit 29. /do you recognize that also within 
the line? 

A ThiH i “ * Pair of men's slacks and has sewn 
Into the garment the Safari label which has been Identified 
to the other germente end It la the label that has been re- 
produoed in the registration. 

MR. HOPOOODj I might complete this by just 
putting in a sample of a rVubon of the labels of this sort 
which go into these garments; It may be an old ribbon 
but it is the same sort I believe. 

(Plaintiffs Exhibit 30 was marked in 
evidence.) 

THE COURT* You can't buy that in any other 
•tore, can you? » 

THE WITNESS: No. If anybody tries to buy it 

I stop them. 
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THE COURT: Who puts the label in your garments 
that you buy and merchandise yourself? Is that put in by tit 
manufacturer? 

THE WITNESS: That is put in by the manufacturer 

THE COURT: You supply him with that? 

THE WITNESS: We supply him a number of labols 
according to the number of garments that we order. 

THE COURT: YOu keep special track of that, of 
the number of label* and the number of garments? 

THE WITNESS: Yes, we have a reasonable control 

I couldn 't say that we could account for an odd one 
that might be missing but we keep a reasonable control so it 
is not used promiscuously. 

THE COURT: All right. 

i , 

0 Do you recognize that string of labels, Mr. 

Gels, as typical? 

\ 

A This is the Safari label. 

0 You recognize this as typical for your goods 
that you have been talking about? 

A Yes, this is the same label, a little different 
v » ri *ky in printing, however, with the stores indicated in 
this, but it is the same label used on all these garments. 

THE COURT: All right, two o'clock, gentlemen. 


(Luncheon recess.) 
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2:00 P.M. 

HENRY C. GF. IS resumed. 

DIRECT EXAMINATION (continued) 

BY MR. HOPOOODt 

0 Mr. Gels, before lunch you were talkincr about 

catalogs the coxrpany issues and malls from time to tine. 

Does the company also advertise? 

A Yea, the company advertises in several magazines 

and also in several tewspapers. To be more specific. 

New Yorker, Sports Illustrated, Time & Life represent the 
type of magazine the company has advertised in; and also 
in the newspaper area, we advertise in the New YOrk Times 
and Hall Street Journal, and in the Chicago area the 
Chicago Tribune, and in turn in SanFrancisco area the 
San Francisco Chronicle. 

Those are the principal magazines and news¬ 
papers that we advertise in. 

0 I would like to have you help us identify some 

advertisements as being typical, if you can, within the 
framawork of your statement about advertising. I am just 

taking them from a pile here. 

First I have one from Chicago Tribune, January 

15,1971. 

MR. WELS: What was the date, Mr. Hopgood? 
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MR. HOPOOOD: January 15, 1971. 

THE COURT: That is after the action was filed. 

MR. HOPOOOD: That is right. I have a whole 
spread of time. 

THE COURT: After the action was filed is im¬ 
material. You know that. 

MR. HOPOOOD: Allright. Yes, sir. 

THE COURT: Why don't you pick out one or two 
of the earliest ads and some of the more recent ads prior 
to the filing of the suit. Otherwise, we are going to 
have an awful lot of exhibits that are not aoing to have 
any relevance here. You mioht as well cu“- down the 

exhibits in number. I am not ordering yew to do that, hut 

I can't -receive now ads which were published after the fil¬ 
ing of suit 

MR.HOPOOOD: Very good, sir. Here I have one 
from the New Yorker, Page 100, of the issue of 3/9/63. It 
has a left-column advertisement for Abercrombie & Fitch. 

(Plaintiff's Exhibit 31 was marked for 
identification.) 

THE COURT: What date is that now, this one? 

THE CLERK: 3/9/63. 

0 I show you Exhibit 31, Mr.Oeis. Do you recoqnizfc 

the items in that advertisement for Abercrombie & Fitch 
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" c«a„, within th . soope oe artlcl . s ttit you identlfied 

befor« lunch as bearing the nark Safari? 

A Yes,these are articles cite slnllar to the 
ones that we have Identified previously. 

0 What specifically are the articles? 

A There 1. . shirt. Safari cloth shirt and also 
wading vest. Safari label. n,os. ar . the two articles 
appearing in this advertisement. 

0 ' have a catalog. I am trying to find the nane 

Of It. It has 1969 written upon it. inside th. front 
P.9. 1. . copyright notice for 1969. i, thia a typlcal 
kind of catalog for the company? 


catalog, 


Page 3? 


Camping? 


Yea, this ia a typical Abercrombie 4 Pitch 


*>0 you have a name for it? 

itr is thia the name, aoot 

I 

Yea, the Big Little Book of Pishing and Camping.! 
For 1969? 

'a right. 

THE COURT 1 Big tittle Book of Fishing and 

THE WITNESS: And Camping. 

R. HOPOOOD. It so happens, your Honor, that 


the title la Inside (indicating). 
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0 Directing your attention to a page which is 
not a numbered page unfortunately, but I have put a paper 
clip on it, do you find on that page articles within the 
general description of what you identified as marked Safari 
before lunch? 

A Yea, we have here bush jacket, which is identi¬ 
fied as Safari, and also the Aussie hat, and there is also 
trousers. Safari, and a fishing vest labeled Safari. 


I am sorry. 


MR. HOPGOOD: I should have had this marked. 


(Plaintiffs Exhibit 32 was marked for 


identification.) 


MR. HOPOOOD: Just that page. 

THE COURT: We will receive it in evidence. 


Do you have any objection? 


MR. WELS: No objection. It is being marked 


for identification? 


denoe. 


THE COURT: He wants to introduce them in evi- 


MR. WELS: If he does, I would like to see them 


before they are introduced. 

THE COURT: Yes. You are offering these in 
evidence, aren't you? ’ All right, 31 and 32 he offers 
in evidence. 
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3 

MR. WELS: May I see them, your Honor? 

<• 


4 

MR. HOPGOODs Surely. I am sorry. 


S 

/~THE COURT: Mri Weis, the defendant does not 

/ 


6 

dispute but that Abercrombie 6 ritch, the plaintiff corpora¬ 


7 

tion, is well, prominently, and favorably known in the 


8 

market? 


0 

MR. WKLS: We do not dispute that at all, vour 


10 

Honor. 


11 

THE COURT: All right. And that it advertises 


12 

on a national basis? 


13 

MR. WELS: Well, I don't know about its ad¬ 


14 

vertising on a national basis. I am familiar with its 


15 

advertising in New York, but I don't know anythinq about the 


16 

Chicago or San Francisco advertising. 


17 

THE COURT: You apparently haven’t traveled in 


18 

that part of the country. 

1 

19 

MR. WELS: I have no objection to 31 and 32, 


20 

your Honor. 


21 

THE COURT: All right, received in evidence. 


KXX a 

(Plaintiff's Exhibits 31 and 32 were received 

' 

23 

in evidence.) 

I 

24 

MR. HOPGOOD: Next 1 would like to mark as 


25 

Exhibit 33 another catalog called The Big Little Book of 



Fishing, with a copyright date of 1968. I shall identify 
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and haw the witness talk about certain pages in this. 

TIE COURT* You offer this in evidence? 

MR. HOPOOOD: I shall, yes, sir. 


MR. WELSs No objection. 

Tin 1 : COURT: There is no objection. Received in 


'evidence by consent. 


(Plaintiff's Exhibit 33 was received in 


evidence.) 

! 0 * In Exhibit 33, which I show you, Mr. Gels, — 

and by the way I am asked would you please speak a little no re 
loudly — is this another one of your regular catalogn? 


Yes, The Big Little Book of Fishing, 196P 


edition. 


Q Now the pages in this book are numbered. I 

direct your attention to Page 112- , which is a double- 

page spread. Do you find on those pages articles such 
as you have been testifyihg a?>out, articles of clothing 


I 


marked Safari? 


Yea, there are three on this page. You want 


me to identify then? 


Please say what they are. 

Sueded cotton Safari shirt and Safari knock¬ 


about and Safari round hat. 

0 In every case you were just reading the heading 
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so 


for each one? 

A Exactly. 

Q Now directing your attention to Pages 120 and 121 

which is another double-page spread, do you find articles 
such as you have testified about before? 

A Yes, on this page, 121, we have the Safari 
cap and again an Aussie hat. Safari. 

0 Is that Safari cap like one you marked this 

rooming? 

A That's right, and the Aussie hat also. 

0 And they are depicted on photographs correspond¬ 

ing to the identifying key letters on the left-hand r>aoe 
of this spread, aren't they? 

A That's correct. 

0 Now turning to Page 129, do you find more? 

Here we are dealing with women's wear? 

A Yes, on 129 there appears to be three items: 

A Safari bush jacket, a frontier pants. Safari; and culotte 
dress. Safari. 

0 Then lastly, on the double-page spread of Pages 
130 and 131 do you find more? 

A Yea, on Page 131 we have two items: Hie Aussie 
hat marked Safari, and short culotte marked Safari. 

This is in the women's department, isn’t it? . 
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3 

4 
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7 

8 
9 
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11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 
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26 


A That's right. 

0 And the other Aussie hat was in the men's maybe, 

is that right? Didn't we have another page with the Aussie 
hat on it? 

A The one on 12!L has a picture here depictinq a 

woman's hat. 

MR. HOPGOOD: Next I would like to mark as 
Exhibit 34 a catalog called Plav Hours, 1964. 

(Plaintiff's Exhibit 34 was received 

I 

in evidence.) i 

4 

0 Mr. Gels, I ask you if you can recoqnize this 

Exhibit 34, which is an Abercrombie & Fitch catalog of 
1 ? 64 . 

I 

I 

A That's right, the Play Hours Catalog. 

Q Now, let's direct your attention to Page 11. 

Do you find on Page 11 an advertising of goods such as you 
have been testifying about? 

A Yes, there are several items on Page 11. 

0 What are the articles? 

A The Safari articles listed on here is a Bermuda 

jacket, a shirt, a cap. Safari trousers, Bermuda shorts, a 
round hat, a bush jacket, and another pair of trousers not 
shown. 

Q You mean there are — 
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tx 


2 

A Not illustrated. 


3 

Q There are illustrations for some of those but 


4 

not for others? 


5 

A That's right. 


6 

0 Now let's go to Pago 13. Do you find any more? 


7 

A Yes, Page 13 has a collection of shoes including 


8 

an item identified as 81-10A, men's in Safari cotton shoes 1 . 


9 

MR. HOPGOOD: Next I would like to mark as 


10 

an exhibit the Abercrombie & Fitch Play Hours Catalog 


11 

1963. 


12 

M3. WELS: No objection. 


13 

(Plaintiff's Exhibit 35 was received in 


14 

evidence.) 


15 

/ Q Mr. Geis, 1 show you the Play Hours 1963 

/ 


16 

catalog, which has been marked Exhibit 35, and direct your 


17 

attention to certain pages in that catalog. 


18 

Now, Page 15, do you find anv of the articles 


19 

within the line that you have been testifying about? 


20 

A Yes, we have the Bermuda shorts, the cloth 


21 

• 

trouser skirt. That is two items on the page and they are 


22 

identified as Safari items. 


23 

Q They are all ladies' things on that page. 


24 

aren't they? 


25 

A That's right. 
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0 Now on Page 17, we have nen's wear, do you 
find any articles within the line? 

A Tea, we have a men’s swordfish cap identified 

as a Safari cap, which is one of the caps that we talked 

about this morning. 

Q The one with.the big black shiny visox? 

A That is right. 

0 Next, I will direct your attention to the double - 
page spread appearing at Pages 22-23. Do you find more item* 
within the line there, and if so what items? 

A Yes, on Page 22 we have some men’s clothino items, 

a bush jacket, a shirt, and Bermuda shorts all for men, 

all identified as Safari. 

0 It is all under a page heading, isn’t it? 

A The heading says, "Famous A * F Safari cloth 

sportswear." 

Then on the opposite page. Page 23, we have some 
caps listed, an item of a golfing cap and a yachting cap, 
the short-bill yachting cap. 

0 Is that like one we marked this morning? 

A It is similar to the one that we talked about 

this morning. They are also identified as Safari mer¬ 
chandise. 


MR. HOPGOODt Now I have one of your catalogs 












1 
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which has no title printed on the outside. The best I can 
find is on Page 3 inside where it says "Camping 1960." 

And it bears a 1960 copyright notice. I would like to 
have tMs marked as the next exhibit number. 

MR. VfELS: No objection. 

(Plaintiff's Exhibit 36 was received 
in evidence.) 

^ Q Mr. Gels, I will show you Plaintiff's Exhibit 
36, the 1960 camping catalog, and direct attention to the 
double-page spread at Pages 38-39. Do you find articles 

within the line that you have been testifying about shown' 
on these pages? 

A Yes, on Page 38 we have a few items with the 
trademark Safari identifying them. one is the -- well, 
one is for general Safari cloth. Then there is also one for 
a bush jacket and there is a Safari cap and a Safari sun 
«lsor cap and a Safari jacket, and also Safari walking 


shorts. 


Ihis merchandise on 38 is all for men, and on 
the opposite page, 39, we have a collection of articles 
for women, which is a Safari cloth culotte and also a shirt 
marked Safari, and then there is Safari shorts and slacks 

and pants, all identified as being Safari merchandise, 

and a Safari jacket. 
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A Safari cloth shirt, long sleeve. Yes, I 

« 

•ay have missed that item. 

Q Hext I would like to mark as an exhibit another 
which bears the title "Camping and Fishing 1959." 

(Plaintiff*s Exhibit 37 was received in 
evidence.) 

0 Mr. Gels, 1 show you t. cnombie a Fitch 

Cashing and Fishing 1959 catalog which has been marked 
Exhibit 37, and direct your attention to the double-page 
spread at Pages 32 and 33. 

no you find on these pages articles within the 
description of those we marked and discussed this morning? 

A Yes, on Page 32 we have a detachable creel 
wading vest, Safail, for men. Also the bush jacket for men 
and the swordfish cap, all identified as being Safari. 

On Page 33, we have featherweight sports shirt 
and Safari walking shorts and also a Safari wading jacket 
and another item Identified as nylon lined Safari jacket, 
one also identified as a Safari sport jacket and also 
Safari trbusers and a Safari belt. 

Aten there is .a collection of merchandise over 
here, oaaping outfits. Safari shirt. Safari fishing trousers] 
and boot britches, and a Safari cap, and a Safari round 
fishing hat. 
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Also at the bottom of the page is a flshino 
coat identified as Safari merchandise, and there is a Safari 
belt. 

0 At the top of Page 33, how about the caption? 

A The caption at the top of the pace reads a3 

follows: "Our Famous Safari Cloth Can Take It,” and there 

is an asterisk with a cross reference at the bottom of 
the page "Safari is the trademark of A & F. Co." 

0 Now directing your attention to Pages 34 and 
35 of this catalog. Exhibit 37, do you find more examples? 

A Yes,on Page 34 there is soma more examples. 

At the top of the page there is a heading "Our Famous 
Safari Cloth." Underneath it is listed the following 
items: Safari cloth culotte, knockabout Safari jacket. 

Safari slacks. Safari Bermuda jacket. Safari bush jacket. 
Safari fishing vest. Safari slacks, and Safari Bermuda shorts. 

This is all clothing for women on Page 34. » 

On 35 we likewise have some more Safari identi¬ 
fied merchandise, one item to be exact, a Safari shirt. 

On Page 34 we have an identification with the 
heading at the top of the page which includes "Safari” and 
it is preceded by an asterisk and it is cross-referenced 
at the bottom of the page again "Safari is a trademark of 
A a F CO." 
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HR. HOPOOCDi Next, your Honor, I don’t know 
the date of thia one, ao I am going to have to aak the 

witness. I am anxioua to abide by your request regarding 
^atea of these things. 

0 Mr. r,eia, do you have some way of telling us the 
year of thia catalog called "40,000 miles of Christmas"? 

A There is no date on thia catalog. 

0 Do you recognize it as a regular Christmas 

c *talog of the company? 

A Yes. Oh, yea, I remember when it was issued. 

I can’t tell you the year. It was at least three or four 
years ago. As a matter of fact, I can recall the time 
because Mr.Angstadt, president, signed this catalog, and 

has been - he has not been with Abercrombie since 19 -- i 
some time ifl 1969. 

0 Thenthis is before the litigation conmenced? 

A That s correct. Mr. Humphrey was president when 
the litigation commenced. 

«*. HOPGOOD: I would Ilk. to have this catalog J 
•40,000 Mil.. Of Chri.taas" marked a. the next exhibit. j 

MR. WELSt No objection. 

THE COURT» Christmas what year was that? 

MR. HOPQOODi The best I can tell you, your 
Honor, 1. th.t it wu before th. litigation and the witness 
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just placed it aa beat he could. 

THE WITNESS 1 ’68 or '69. 

MR. HOPOOOD: We might be able to find out th 

the company. 

THE WITNESS: They would have a record in the 

office. 

MR. HOPCOOD: The reaaon that Mr.Angstadt's name 
la mentioned, your Honor, he haa a letter on about Page 3 ju^t 
inaide. If you open the cover you will see Mr. Angstadt 
wrote a letter to his customers. 


THE COURT: What significance do you attac’ to the 


letter? 


MR. HOPGOOD: It helpa to date the catalog 
*■ being before the litigation commenced. 

Q Do you know the term of Nr.Angstadt*s office 
aa president? How long was he in that position, do you 
happen to know? 

A About six years. 

0 So we have it down to within a six-year spread, 
your Honor. 

A And Mr. Humphrey came with the oompanv some time 


in 1970. 

0 When does the Christmas catalog go to press, 

as a rule? 


I 
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A Usually, It 1. 1 „ th. «.il lB October, eo it 
Prtbsbly yoee to pr... ,o* time in 1st. s.pt.«b.r or 
«rlT October, eo that it i. mailed oat end „ti i„ the 
customer* ' hands during the month of October. 

rm COURT: I wns looking at this, and one of 
the reasons why I asked you to gst the minutes, I don't 

••• • date in here. 

MK. HOPOOOD* Ife were trying to pin it down by 
reMon of the feet that — 

THE COURTI I went through it end I don’t see 
«ny date in here. 

HRs HOPOOOD: The witness said he couldn’t find 

one. 


the court* It is of recent origin because I 
recall getting it in my home. 

MR. HOPOOOD* Your Honor, if i may. we had the 
witness bracket the time by reason of the fact that - 
THE COURT* i see the letter. 

HR. HOPOOOD* Yes. the letter from Mr. Angstad 
THE WITNESS: That precedes the litigation. 

THE COURT, Tee. all right. Received in 

evidence. 


(Plaintiff’s Exhibit 38 was received 
in evidence.) 
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Yt 


Mr. Gala, i show you this Christmas catalog 


markad Exhibit 38, and diract your attention to Page 36, 


Do you find on that page anv Items within the description 


of those which you marked as representative this morning 


in the Safari line? 


A » there is an Upland shooting vest identified 


** Safari, and an unlined hunting ooat in Safari, t'*o items 


on that page. 


Wien on Page 69 of the same catalog, do you find 


any more? 


A Yes, on Page 69, there is a shower-proof knock¬ 


about ooat of suede finish, 100 per cent cotton Safari 


cloth. 


Mr * • have you had any occasion to inquire 


or try to develop the magnitude, in dollars, that is, of 


Plaintiffs business in its clothing articles such as we 


have marked as illustrative here, over the yeajs? 


THE COURT: if you want to give me the years by 


year, — 


MR. HOPGOOD: '38 is the registration. 


THE COURT: Give it to me for 1969. Would it 


run over $100,000, $200,000, a million dollars? 


THE WITNESS: Yes, I think we made a calculation 


of how much Safari clothing business at Aber^ronbie has 
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done in the interval between 1936 and 1970, and that totaled 

/ 

or aggregated aoeething approximating $19 million over that 

f 

period of time. 

0 At leant that is the order of magnitude? 


That's right. It is a significant classifica¬ 


tion of 


*s and 


'a clothing and shoes sold in our 









store. There is no question about that. 

0 Can you give us some rough approximation of the 
Propordonthat business bears to, shall we say, the rest 

I 

of your clothing business? 

A Well, a rough approximation would be that 
it is som e w h ere in the area approaching 10 per cent of the 
total business of clothing would be Safari-type clothing. / 

THE COtJXTt Ton also make suits, such as you 

\ / 

axe wearing now, in your merchandise? 

TBS WXTHE88: That is right. 

TBS COURT: The prioe today is about 225 or 250 
today, is it, for a three-piece suit? 


TBS WITNESSj Well, the higher prJee is 350, that 
is an Oxmfoad .line, but for you typically would be about 
$175 would be an average suit today. 


do you? 


TBS COURT» You have Morton Good there too. 


TBS WITNESSt Mo. 


118 


SOOTHERH DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
fOCIT SQUARE. MEW YORK, H.V. CO 7-4SS0 










*■ 




mbb Gels-direct 71 

THE COURT t Oxxford. 

THE WITNESS: Oxxford is our top quality line. 

This is not an Oxxford, your Honor. 

I would like, if you can, to give us some 
figure by which we can judge your investment in advertis .no 
and promotion of the kind that you have been testifying 
about. 

THE COURT: You mean of Safari clothing alone. 

0 All riqffit, if you can as to Safari alone. 

A I wouldn't be able to dp that. I just know 

what we spend overall for all advertising. 

Q All right. 

THE COURT: Safari merchandise is only 10 per cen 
of your total clothing items, right? 

THE WITNESS: That's right. 

THE COURT: In addition you sell sport items, 
fishing rods and rifles? 

THE WITNESS: Fishing equipment. Rifles, Marine 
equipment. Gifts. 

THE COURT: Shotguns. 

THE WITNESS: Right. 

MR. HOPGOOD: I would like the record to show 
the order of magrltude of expense incurred by the company 
for its advertising and promotion. 
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THE WITNE3S: Well, our advertising budget for 
any given year will run anywhere from four to five per cent 
of ealea. In the last fee years our sales have been around 
$25 million, total sales of the corporation, so We have 
been spending approximately a million dollars a year on all 
advertising. 

When I say all advertising, that encompasses 

\ / 

\ 

catalogs, newspapers, magazines, and a small amount for 
other types of public relations items. 

THE COURTi These Safari catalogs that you get 
out four tines a year, are they gotten out for you by some 
advertising expert? 

THE WITNESSt We have our own advertising depart 
ment, but we do engage outsiders to take the photographs 
and present it and so forth. 

THE COURT: All of those cuts that are in there, 
photographic cuts, they cost money? 

THE WITNESS: That's right. Those photographs 
are taken by outside people, not our own. 

THE COURT: And they run quite expensive, you 
have to pay for so dels? 

THE WITNESS: Oh, yes. 

THE COURT: All right. 

You mentioned several mediums like the catalog 
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•ad newspaper ads and the maqasine ads. What porportion 
of th« total do yon attribute to the catalog? 

A I am guessing. It would be at least 50 per 
cent, of our total advertising expense would he in the 
catalog. 

MR. MELS: Your Honor, I object to tne witness 

guessing. If he can't say — 

THE COURTr I think the objection is well-* 
taken. They apparently do spend considerable money advertis 
ing Safari products, as evidenced by the exhibits that you 
have introduced, and also it is a fact of common knowledge. 

MR. HOPGOOD: I just thought from his position 
having to do with — 

THE COURT: If he wants to bring in — he is an 
accountant, he knows what he can do — he can bring in 
tomorrow a little one sheet of paper, his advertisin'? 
disbursements as reflected from his books for years prior 
to 1970. 

MR. HOPGOOD: Pine, w* will do th ^ir. 

THE COURTi Give the sum total if he wants to. 
How much, for Instance, these Safari magasines, if he 
has that broken down into one account item, he can put that 
In. 

MR. HOPGOOD: Your Honor, I did not want to 
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It to the court, nor do I think the witness wished 
to represent, that these Items we have been presently, 
a whole catalog is not directed to just Safari ltens. 

••fart Itene are part of It. That 1. the reason why they 
«*• put in. 

THE court* Sons of those item, are primarily 
Safari catalog., fishing and camping, for instance. 

0 Mention was made earlier, Mr. Gels, of policing 

efforts in regard to the nark Safari. Have you had a hand 
in that? 

A Yea, since I have been respohrible for trade- 
poliol.. at Abarcroabi. alnc 1967 or 1968, t have 
ha- oallad to ay .ttutlon by .tor. ».n.g.r, or ..rchandlse 
-uagar. or Inyara. lnatanoa. where othar coop.nl., hav8 
Read any of our trademarks. 

For lnatanoa. Safari ... one that ha. been 
f® *omm instances. 

o "hot ha your part b~n In th. handling of the 
■attar whan oooaaloaa Ilk. that deanlop? 

* Hall, In au* altnatlon, I wilt. . latter to oar 
attorney, pouting oat to hi. that m adyartl.a*w,t 

ln • —Poper which appom to .. to b. an i„- 
frlnganant of oar trader*, Safari, and u „ hl . to follo „ 

«P the natter for Aberoxoafele. 
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Q You also mentioned J th at when you cane into your 

/ V 

present position, you inherited, so to speak, certain files 
of your predecessor. Did you find in those files records 
of similar policing activities? 

A That's right, in the files that I acquired from 
■y predecessor, Mr. 3peh, I have had correspondence similar 
to what we are talking about here, c s— p laints to stores 

l / 

and oopies of their kieplies^on situations where we claim 
there was sons — 

THE COURT* He can testify to this from 1965 on. 

A I have handled that and before that I had the 
files — 

MR. HOPGOOD* I am talking about his contact 
with the regular files of the eoppany. 

A They were turned over to me. 

THE COURT: I know, but he said that up to 
1965, his efforts were primarily accounting. Giving the 
time this man 8peh left, he then took over the alleged 
infringements and the files, and then conducted and super¬ 
visee the so-called legal matters concerning infringements. 

THE WITNESS» That is correct. 

THE COURT* We had that all this morning. 

0 Have you had occasion in the preparation of 
materials for this case to look over these records and to 
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olassify tham according to Safari and clothing? 

A gas, Z made an extensive search of our filas 

in that effect. 

Q X would like to show you a summary cheat. la 
this the ■ ii— r Sheet that summarises the work you have 
done with counsel in putting together a classification 
of such complaining correspondence or contacts? 

A Yes, it is, I can identify it. 

MR. BOPOOOD* I would like to have this tabu¬ 
lation, which is headed •Plaintiff’s Policing of Safari 
Clothing resulting in abatemant of infringement short of 
litigation," — 

MR. WELS: Your Honor, I must object to receipt 
of this because of its caption "Resulting in abatement of 
infringement short of litigation" because there is no testi¬ 
mony as to that, and I think we will establish to the 
contrary. 

THE COURTi I am going to receive it. You may 

cross-examine him on it. I am going to receive on two 
theories, for two reasonst One, it shows that they were 
conscious of what they claimed to be a property right in 
this word Safari, and that they didn't sleep on their 
rights, tmd knowingly loct those fights by not enforcing 
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2 

While it la trua that on an infringement of 

3 

a mark. It la an Innocent infringement, you can't recover 

4 

daaagaa until you call It to hia attention. He doesn't 

5 

seek to recover damages here. Ia that correct? 

6 

MR. HOPGOOD: In this action? 

7 

THE COURTS Yea. Do you now seek to recover 

8 

damages? 

9 

MR. HOP GOOD: I did say, your nonor, in my open¬ 

10 

ing remark. 

11 

THE COURTS Do you now seek to recover damaaes 

12 

among your forma of relief here now on this trial? 

13 

MR. HOPGOOD: As at present advised, yea, sir. 

14 

THE COURT: Do you seek to also recover for 

15 

counsel fees? 

16 

MR. HOPGOOD: I doubt if I could. 

17 

THE COURT: If you can. 

18 

MR. HOPGOOD: If I can, subject to your Honor'r 

19 

vie«rs of it. 

20 

THE COURT: All right. I am going to receive it. 

21 

You have an exception to my ruling. 

22 

(Plaintiff's Exhibit 39 was received in 

23 

evidence.) 

/ 

24 

f 0 Mr. Gels, this caption indicates that these 

26 

matters with the various events tabulated here in Exhibit 
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” rM ' Ut * 5 short of litlg.tion 

Do you know of any litigations insolving tha 
Ssfsri on behalf of Abercrcafcie s Fitch, and involving 

•nybody other than Hunting world, the defendant in this 
notion? 

/ 

A NO, there hgw faaan nona. / 

0 And Hunting World la not part of thia tabulation ' 
A That'a oormotv 

MR. HOPOOODt your Honor, I an trying to 
ainplify things, and of oourss, with the shortness of tins 
gutting ready ter this, I have h.a to do a strushlining 
operation. one elausnt of that la that I haee taken for 
purposes of coordination with what we have Just harked 
fahlbit J», the items which were attached to Mr. Gels' affi- 
dawit and which appear in thia list, and th«. Item have 
bw i dona as one collection which I will now show to the other 
Th *y haw Men tha so anyway, 

1 would Ilka to haw this eollaction of papers 
marked with the next exhibit number^. 

THB COURT« Xhat are you going to haw marked 
now? Mark it for identification first. 

m. HOPOOODt res, sir. I would like to explain 
■ora fully about thia. 

(Plaintiffs exhibit 40 was marked for 

1»H j 
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identification.) 

MR. HOTGOODi May Z explain what thaaa are, air? 
TBS COURT i You My ask him whether these are 
from the files of the company kept in the regular course 
of its business concerning the alleged complaints or com¬ 
plaints of alleged infringements of Safari. 

MR. DOPGOOD: Surely. 

Q Did you hear the Judge's question, Mr. Gels? 

A Yes. 

THE COURTi It wasn't a question. You do it. 

- 4 

MR. RORGOOD: I shall ask the Judge's question. 
J 0 Do you recognise these items which have been 

marked Exhibit 40 for identification as coming from the 

/ 

regular records of the company and having to do with 
complaints against others for alleged infringement of the 
mark Safari? 

A Yes, this collection is copies of correspondence 

we have in the company files, trademark files. 

t 

✓ | 

THE COURT: You just identify that as Plaintiff' 

Exhibit 40 for identification. 

THE WITNESS: Yer.. 

THE COURT: You testified before that when your 
predecessor as copyright counsel — 

MR. HOPGOOD: Trademark,sir. i 

1*7 
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TO COURTi Trademark ooun ml, la ft the employ 
of your com pany, you took over hla fllaa. 

TO WITNESS: That la correct. 

THE COURTi When you aaid hla fllaa, you meant 
the fllaa of the company? 

TO WITNESS> That'a right. 

TO COURTt Ware those fllaa kept by him as part 
of the company raoorda and In the regular course of its 
business? 


TO WITNESS: That la co rr ect. 

TO OOURTt These are part of those files? 
TO WITNESS! And they are part of ny files 

TO COURT! Part of the company's files? 
TO WITNESS! That I am responsible for. 

THE COURT i in your office? 

THE WITNESSi That's right. 

THE COURT! You offer them in evidence? 

MR. HOPOOOD! Yes, sir. 

MR. WELS! I have no objection, your Honor. 
TO OOUKTi Reoelved In evidence. 
(Plaintiff's Exhibit 40 was received in 


today. 


evidenoe.) 


- / 


"*• ROPOOODi I would Ilk. to .xpltln, your 
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Honor, the oomlatien between Exhibit 40 and Exhibit 39. 


THE OOUKTi I tliink it ia quit* apparent, but 
if you want to put it on the record, you can. 

MR. HOPOOOD: It has been an at'wsa&>t •** *de to maku 
it simple. In the tabulation of — 

THE COITRTt Tou don't have to make it ao simple, 
please. I have been on the bench here for 27 years. I 
been a member of the bar for alanet 60 yeare, ao — 
that long, but 50-odd yeara anyway, 52 years, so you 
t have to make it too simple, please. 

I used to try cases perhaps before you were 

born. 


Next question. 

MR. HOPOOOD: I applied a letter, in a circle, 

I 

at the bottom right oomer of every one of the items of 
Exhibit 40. These letters correspond to parenthetical 
references in the tabulation of Exhibit 39. 

THE COURT» Very careful trial preparation for 


which Z command you. 

0 Those letters in ExhiL it 40, Mr. Geia, are 
merely the final wind-up letters, ao to apeak, where the 
party to whom the complaint was directed, is writing back 
to counsel. I would like, just to have the record show 
scnsthlng typical, to take just one of these to show your 
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pattern of connection with the handling of the matter; 
and whan you war* with ua yesterday afternoon you aaid 
taka Malman-Marcus, ao you took Waxman-Marcua, and I have 
the full collection of oorreapondenoe on that, have just givjn 
a copy to the other side, and would like to mark it with 
the next exhibit number. 

(Plaintiff's Exhibit 41 was marked for 
identification.) 

Ml. WQ«8t Ho objection. 

(Plaintiff's Exhibit 41 was received in 
evidence.) 

Q Perhaps, Mr. Gaia, you can briefly uae this 
ooll.eeion, which 1. Exhibit 41. and .xpltin -h. couroe of 
• typie.1 handling of . ooxpl^nln, round of oor«.pond. nee. 

** *terta with the top and works down. 

A Yaa, I juat wantad to familiarise myself with 

it. 

*ho first letter in this group is a latter dated 
March 13, 1969, addraaaad to John M. Calimafda of the 
law firm of Sandoa, Hopgood « Calimafda. Did you want 
*• w *d the letter, counsel? 

0 1 wouxd Juat lika you to account for it. That 

.is a let tar that you wrota, isn't it? 

2 sent this letter to Hr.Calimefde reporting 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
26 


an incldant that was called to my attention at the Bal 
Harbor ®tora whara our etore Manager noticed Nleman- 
Marous selling merchandise Safari, or marked Safari, and 
thought there was some conflict with our trademark, called 
it to my attention, and I in turn wrote to Mr. Calimafde. 

The merchandise involved is a straw hat. 

Q Show on the next page after your letter? 

A That's right. 

Q Was that an attachment to your letter to Mr. ' 
Calimafde? 

A Yes, I believe it was. Usually I send to them 
a copy of the newspaper ad or any other material that might 

k* * #nt to me, so this looks like a reproduction of a news¬ 
paper ad. 

0 Then we have — 

A Then we have a letter writtan by Mr. Calimafde 
to the president of Nieman-Marous, pointing out that Safari 
has been used by that company and that Aberczonfcie has 
the trademark Safari, etc. 

letter 1« sent to them by registered mail. 
There is a copy of the receipt for such postal receipt 
attached. 

Then we have next a letter from Nieman-Marcus 
ttmtlng to Mr. Calimafde, "Your letter of March 17th 
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directed to tho pmitat of Niwu-Nucu is received, 
livod during Nr.Samis 1 Naroua ' abcanoa from 
Mr.Marcus is now on an extended trip to tha 
Far Uit mnA ln W*s abssncs I ha vs turned the letter over 
to Mr. loon w. Brantley, our senior vice-president, and 
treasurer. a 


than we have a letter from Nieman-Marcus under 
the signature of Honan w. Branley. addressed to Mr. 
Caliaafde, stating, "In response to y^nir letter of March 

17, I have asked our advertising department and our direct 

♦ 

<**P** v -*ant to refrain from using your client's 
trademark Safari in tha future. • 

than the last latter in this file is a letter 
from Mr. Caliaafde to Abercrombie s Pitch addressed to 
Henry C. Gels. -Dear Mr. Gels: I am pleased to inform you 
that Hieman-Marcus has replied to our letter of March 17 
indicating that it shall refrain from using the trademark 
Safari ln the future." 

that would be typical of a sequence of events 
that I have bean involved in in pollclnq this type of situa¬ 
tion. 

Q And short of litigation? 

A That is orrect. 


And tha letter which you told us about in Exhibi 
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41, where they say they will no longer use the mark, 
whioh tie the letter of March 24 from Mr. Bramley, is the 
kind of letter which is included at J in the collection 
of Bxhibit 40? 

A Correct. 

0 No w, as typical of tt.a situation conducted by 

your oredeoessor as you found it in the files of the 
company, z would like to put just one example of one that 
preasded your coming in, and I have handed a copy bo counsel 

I would like to have this marked as the next 
exhibit number. 

THE COURT: I think you have had enough of 

this aspect of the case. You hove shown by this correspond* 
enoe # Number 1, son evidence that the plaintiff has autnply 
asserted its right to the exclusive use of the word Safari 
with relation to certain articles of furnishings. 

You have shown too that that right has been 
reoognlsed and has been accepted by others in the industry 
and has been accepted and when it is called to their 
Attention they have acknowledged and have recognised the 
fact that ;&b*rczombie & Pitch has aa exclusive right to the 
use of that word Safari as a trade name in the industry. 

What more do you want to show? 

MR. HOPGOODi I realise, your Honor, that it is 

Ida 
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» oi« w h «t cumulative. I didn't mean to be burdensome. 


TO COURT: No, you oen do what you want. Tho 
only trouble la, if there la an appeal here, the Court of 


Appeals may wonder why I took all these exhibits, and I 


don't 


the need for it. 

However, go ahead and make your record. 
MR. HOPGOOD: I have only this one. 

MX. NELSt No objection. 

(Plaintiff's Exhibit 42 was marked for 


identification.) 

THE COURT: Particularly since 1r. Weis has 

# , • 
not suds an objection to this. 

MR. HOPGOOD: We will just let the exhib it go 
in and it will explain itself, your Honor. 

THE COURT: I think it would, if that is what 

you want. What is this exhibit. Number 42? 

It is received in evidence by consent, Mr. weis? 

MR. WELS: Tea. 

THE COURT: What is this one now? The other, 
Nieman-Marcus was '69, as I remember. 

MX. HOPOOOD: This one happens to be '64, your 
Honor. It involved Eddie Bauer. 


r* 


Hr. Gels? 


Can you explain Eddie Bauer to the Court, please 

184 

SOUTHERN DISTRICT COURT REPORTERS. U.S. CO,. NT HOUSE 

pocit square, re* torn. n.v. co t-ssss 














Gels-direct 


87 


A Wall, Eddie Bauer is primarily a mail order 
house. They do have a few small retain stores but they are 
in the outdoor and hunting and fishing area of business 
quite similar to Abercrombie. 


MR. HO?GOODi As I said, your Honor, the thing 
i* self-explanatory. 

i would like the record to show the correspond¬ 
ence which led to the present litigation. 

0 Did you have a part in the generation of that 
correspondence? 

A Yes, z did. 

i 

V 

0 And again, did it follow this pattern of bringing 
it to the attention of counsel? 

A The Hunting World situation? 

0 That's right. 

A Yes, that is right. 

MR. HO?GOODi Your Honor, I just don't have 

three copies of this right at the moment, but I have it in 

proper order. I would be glad to call it all one exhibit. 

\ 

Zt is a succession of letters and attachmen ts. 

THE COURT* All right. 

MR. HOPGOODi Letat least mark it. 

THE OOURTt Exhbit No. 43. 

(Plaintiff's Exhibit 43 was marked for 
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identification. 

THE COURT t Any objection to this? 

MR, NILS: I have to see it. 

MR. ROPOOODt I will show it to hie. 

THE COURT: Shew it to him. Maybe he will 
consent to it. 

(Plaintiff's Exhibit 43 was received 
in evidence.) 

0 Mr. Gels, I will show you a collection of cor¬ 
respondence which begins with Mr. Calimafde's letter of 
February 18, 1969, to the president of Hunting World, 

.wd which runs up to a letter from our office, which I will 
state I signed -- it just happened to be I guess our copv — 

to Mr. Hals, December 10, 1969. , 

* 

Do you recognize that as the complaining cor¬ 
respondence leading to the litigation? 

A 1 •» familiar with this file. 

0 In this collection, Mr. Gels, of Exhibit 43, 
you will find, I believe, three attachments to letters, such 
attachments being copies of edvertisements of Hunting World. 

Do you recognise those as items which you sent 
to our firm in order to progress the correspondence or 
copies of them, shall I say? 

I 

A • T.., 1 r. 007 nli. tii. m. copies .. copies of 
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Mt«ri«la that I a ant to your fim. f 

MR. HOPQOOD: Again, your Honor, I think the 
correspondence is self-explanatory and I won't burden the 
record with wore on that. 

I think in view of my opening remarks, 

your Honor, I should make a little statement about these 

« 

things that were oosflained of, these attachments that Mr. 
Gels )tast said he recognised as having sent to — in 
connection with this correspondence. 

THE COURT: Counsel, it would be better if you 
saved your observations until later. It is my intention, 
and It is always my practice in a non-jury case, after both 
sldea have rested and before I give my decision, I set 
aside a time when you can corns in and make a sort of summa¬ 
tion or argument. 

MR. HOPGOOD: Very good. 

THE GOURT: All right. 

MR. HORGOOD: All right, sir. 

THE COURT: That is my practice. 

MR. HORGOODt I thought it slight be illuminating 
to say what is objeetionab le in the ads, but that is 
all right. Ms will do it at the end. 

THE COURT: I will give you full opportunity 

to do it. 
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8 

MR. HOPGOODt Surely. 

4 

THE COURTi If you think I have miesed it. 

5 

all right, but when we are through, I will hear you both 

6 

*** ■ u ""*tion. I think that ia only fair and that ia my 

7 

practice. 

8 

Then I will give you my decision. If I can 

9 

I will decide it tfem'idiately from the bench. If I can’t. 

10 

then I will reaerve decision, but if I can, I will. i 

11 

may decide in your favor and leave the specific findings 

12 

*>e settled later, whichever way I decide. 

13 

MR. HOPQOOD: . I think, your Honor, we shall 

14 

have to prooeed next by introducing specimens of a number 

15 

of the ads of the other side representing what we complain 

16 

about in the action, and I would like, of course, to abide 

17 

by your Honor's wish on this. 

18 

* 

THE COURTt On this, now, you better be full 

19 

and be complete, because this is the basis of your complaint 


now. 

20 


21 

MR. HOPGOODi Right. This is why, of course. 

22 

I was going to — 

23 

THE COURTt You doAt have to make any 

24 

explanation about this. You just take your time on this. 

25 

This is very important to your case. 


MR. HOPGOODi Yes, that is why I wanted to make 
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observations on those attachments in the previous exhibit 
because they are definitely part of this extremely important 
phase of the case. 

I would first like to have your Honor's 
wish on this, however. Should I be confining myself to 
matters before the litigation? 

THE COURT: I think that in this matter, to 

show a knowing and deliberate violation, you can also 
show matters after the filing of the complaint. 

MR. HOPGOOD: At least the ones chat are included 

in this? 

THE COURT: You can show after. 

MR. HOPGOOD: Thank you. 

TOE COURT: These advertisements you nav show 

after. 

MR. HOPGOOD: Thank you. Now my point is that 
with regard to the Exhibit 43 — 

THE COURT: As far as he is concerned, the 
defendant, my objection to the incidents after the filing 
of the complaint were directed to your complaints topeoole 
other than the defendant. 

MR. HOPGOOD: All right, very good. 

Now I just thought I should observe that in 
the previous exhibit, which is No. 43, namely the 
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complaining correspondence with Hunting World, that all 
had to ba necessarily before the litigation commenced. 

It covered « span of ten months. 

COURT* You can introduce any advertise¬ 
ment that you claim was published by this defendant at any 
®*ter the tine that the mark was registered. 

MR. HOPGOOD: Yes. Well, the marks were 

registered long before thsy came in business. 

All right, then subject to that, I shall lust 
take them as they come up. Wo have first, an ad at Page 
7 i„ ‘■he Wall Street Journal, Monday, June 8, 1970. it ia 
captioned The Safari Hat for town and country is here, 
our Minisafari" — 

THE COURT: You offer this as an advertisement 
of the defendant? 

MR. HOPGOOD: Oh, yes, it is. 

MR. wels, no objection. 

THE COURT: Received in evidence. 

(Plaint! i *a Exhibit 44 was received in 
evidence.) 

THE COURT: Go ahead now, next one. 

You are showing counsel the next one, which is 


45 for idtentification. 
is, counsel. 


You haven't described what it 
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MR. HOPGOODi Not yet, sir. 

THE COURTi AH right. 

MR. NEL 81 No objection. 

THE COURT: Received in evidence. Exhibit 


MR. HOPGOOD: Aa to 45, I will explain, your 


Honor, this is an ad in the New York Times, Saturday, March 
6 , 1971, another ad on the Minisafari T.M. 

THE COURT: Received in evidence by consent. 
(Plaintiff's Exhibit 45 was received 
in evidence.) 

MR. HOPGOOD: This is the 1969 cataloq of Huntinc 
World and we are going to mark the whole thinq. 

MR. WELS: No objection. 

THE COURT: Received in evidence. 

(Plaintiff's Exhibit 46 was received in 

/ 

evidence.) 

MR. ROPoooD: At this juncture, your Honor, 

we would like to direct attention to the double-page spread 

at Pages 66 and 67 in this catalog which is Exhibit 46. / 

/ 

/ 

THE COURT: I think we will take our recess 
now until tenorrow morning at 11:00 o'clock. 

(Adjourned to Friday, November 30, 1973, at 
11:00 A.M.) \ 
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Abercrombie & Fitch 


Hunting World 


70 Civ. 377 


New York, November 30, 1973 
11:10 a.n. 


(Trial resumed.) 


THE COURT: All right, gentlemen, the trial is 



continued now. 


MR * H'-PGOODi Your Honor, as we closed yesterday 
afternoon we were in the process of marking various samplings 
of what we are complaining about in this action. i wish 
to continue with that at this point. 

THE COURT: When we adjourned last night it was 
agreed that this morning the witness would come is today 
with an sislsmls 


MR. HOPGOOD: Oh, very good. 

THEOHTRT: An analysis of moneys spent advertising, 
own advertising. First to show generally what the purpose 


of it was, and I was accepting it for this purpose, first to 

i 

•how the general reputation of Abercrombie & Fitch to show 
that they had built up a trade name not only by their 
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buain.ee, tha way thay conduct thair bualnaaa, but by 
Advertising. 

MR. HOPGOOD: Thst is right. 

THE COURTt Than secondly with reference to 
s Safari, he was going to give to us a breakdown of the 
Moneys spent advertising Safaris. 

MR. HOPGOOD! Well, I did not wish to — 

THE COURT: As best he could. 

MR. HOPGOOD: Your Honor, I wish to clear that 

on. bacaua. t think it 1. inpoa.ibla to fr.gnent it according 
to Safari. 

the COURT: Please, counsel, if it is impose ,le, 

lat tha vitn... any ao. Don't you taatiiy. That i. where 
we left off. 

Mow then, after that we were then going to go 
and you wanted to continue and give me some more of the 

r 

advertising *.id of the cataloguing of the defendant. 

MR. iOPGOOD: Yes, sir. 

THE COCAT: All right. Now, that is my recol¬ 
lection. 

MR. HOPGOOD: Yes, sir. 

THE COURT! Is your recollection refreshed by 
my recollection? 

MR. HOPGOOD: It is refreshed with some 
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but, 1st that be developed, your honor. 
THE COURT: All right. 

h £ M R Y C. G E IS, called as a witness on behalf 
of the plaintiff, having previously been duly sworn, 
testified further as follows: 

DIRECT EXAMINATION (Continued) 

BY MR. NOPGOOD: . 

Q Mr. Gels, overnight did you have occasion 
to refer to records in your possession at the company 
having to do with advertising and promotional expense? 

A Yes, X did. 

0 How, I show you this handwritten summary. 

Zs this what you prepared (handing)? 

A Yes, counselor, this in what I prepared last 
evening. 

MR. HOPGOOD: i would ask that it be marked for 

identification, your honor. I will give a Xerox copy to 
the other side. 

(Plaintiff's Exhibit 47 was marked for 
identification.) 

Q Mr. Gels, will you please state what you have 
attempted to do with this presentation in Exhibit No. 47 
(handing)? 

A I have prepared in summary form a breakdown of 
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our advertising expanse for the years ended January 1970, 
1971, 1972 end 1973. 

The breakdown is by classification of advertising 
expense, and includes newspaper space, catalog costs, maga¬ 
zine space, enclosures in special notices, radio and 
T.V., production costs, publicity expense and other expenses 
which include salaries, travel, supplies, dues and enter- 
tal a ment of the advertising department, showing a total 
advertising expense for the year, deducting therefrom, 
vendor participation, which is contributions that vendors 
have made towards newspaper,catalog and magazine space, 
resulting in a net expense for each of the four fiscal 
years in question. 

THE COURTi Vendor participation means that 
your suppliers have given you a discount on your bills? 

THE WITNESS: Our discount of the bill or they 
give us a check if we have proof of advertising. You have 
tc show them the copy of media so that they are in fact 
sure that you have run the ad. 

This would apply also to catalog. You give 
them a page of the catalog, or a cagalog showing their item 
as advertised in your catalog, and they have a program. 

THE C OURT: Do you give them a check or 

advertising script of their participation? 
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THE WITNESSt We only give them a sample of the 
catalog, and they give us a check, usually a check for 
the asount of their allowance. 

THE COURT: They don't buy any advertising script 

from you? 

THE WITNESS: No. 

THE COURT: All right, go ahead. 

HY ME. HOPGOOD: 

0 Mr. Geis, I notice that these tablulations presents 
in Exhibit No. 47 are for four years beginning with the 
year 1970. 

Is there a reason why you stopped at that point? 

A Yes, there is a good reason. Considering the fact 
that I left here late yesterday afternoon and arrived in the 
office uptown close to 4:30, I was unable to get records, 
subsidiary records prior to 1970 because they happened to 
be stored in our warehouse over in New Jersey. 

So time itself precluded me from going back any 
further than 1970. / 

Q Have you taken any steps to acquire those records 
fran the warehouse? 

A Yes, I have ordered my assistant to get subsidiary 
records for yeais prior to 1970 so a similar tabulation can 


be produced. 
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cmbr 6 


ONLY COPY AVAILABLE 3 

Geis-direct 

NR. HOPGOOD: Your Honor, I shall ask the witness 
at his aarliast convanianca to make use of those records 
from the warehouse, but they are on the way and can oe 
presented after the weekend. 

THE COURT: What exhibit is this now? 

MR. UOPGOOD: Exhibit 47. 

THE CLERK: Exhibit 47 for identification. 

THE COURT: You offer it in evidence, do you? 

MR. HOPGOOD: Your Honor, I would like to draw 

attention to one thing. I think we must ask another 
question. I would like to offer it, of course. 

Q Mr. Gain, you make reference to fiscal year 
ending January. Can you tell us what the company's fiscal 
year is? 

A Yes. We have a fiscal year that ends on the last 
Saturday of January. It's a 52-53 week year. 

THE COURT: He has got that noted at the top, 

year ended January. 

THE WITNESS: It's not in every case January 31st. 
It could be the 30th, the 29th, the 28th. 
j Q All right. 

/ Now, just to make it clear, the first column 

which you have labelled 1970 then is really a picture for 
the year 1969 primarily, isn't it? 
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cabr 7 Geis-direct 

A In MaMCt, 11 months of 1969 and one month of 
1970. / 

MR. HOPGOOD: Thank you. I would like to offer 
the exhibit in evidence. 

MR. NEZ.3: May I ask a few questions on the voir 
dire, your. Honor? 

THE COURT: Do you object? 

MR. WILLS i Well, I could do it on cross examination 

THE COURT: If you object I will overrule your 
objection. Do you enter an objection or do you consent that 
it be received? 

MR. WELS: I have no objection, your Honor. 

THE COURT: What? 

MR. WXLS: I have no objection, your Honor. 

THE COURT: All right. It will be received in 

evidence. 

(Plaintiff's Exhibit 47 was received in 
evidence.) 

MR. HOPGOOD: I would like the opportunity, your 
Honor, to have the witness supply us with such figures 
as he can from the warehouse. 

THE COURT: You may. 

MR. HOPGOOD: At a later time. 

» 

THE COURT: Are you through with this witness now? 
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cmbr 8 Geis-direct ^01 

MB. HOPGOOO: Not quit*. 

THE COURT: All right. 

A«. HOPGOOD: I was in tha process, aa 1 say, 

of submitting aoaa samples of tha kinds of things that we 
ara complaining of in this action, and I hava a photograph 
takan of a hatband in which tha word, or mark, "Minisafari' 


Thin is one of the items aa to which w are com¬ 
plaining in this action. 

THE COURT: Tha insida hatband? 

MR. HOPGOOD: Yas, sir. It has been narked 
Bxhibit 5 on tha baa deposition. 

THE COURT: You offer this in evidence now? 

MR. HOPGOOD: I do, sir. They don't object, 

your Honor. 

THE COURT: Do you consent? 

MR. WXLS: Yes, sir. 

THE COURT: Do you consent also, or concede that 
this is a photograph — 

MR. NBLS: May I look at -it, your honor? 

THE COURT: Yes. Tha photograph of the hatband 
which you — a hat which you marketed. 

MR. WELS: Yes, your Honor. For the 'rd, your 
Honor, it says "Dorian, Minisafari". 
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cmbr 9 Geis-dlrect 

THE COURTS All right. Plaintiff's Exhibit No. 48 
will bs received in svidsncs. 

(Plaintiff's Exhibit 48 was received in 
svidsncs.) 

, THE COURTS Is it concsdsd this is a hatband from 

one of ths defendant^ products which it sails? 

MR.WELS: Yes, your Honor. 

THE COURT: Who is Dorian, do you know? 

MR. WELS: Yas, sir. Dorian is the manufacturer 

of ths hatband in South Africa, your Honor, from whom we 
bought it. 

Of ths hat. Of the hat. And ths hatband is 
placed in there in South Africa, i 

MR. HOPGOOD: I might also say, your Honor, 

that these are the hats which art sold pursuant to the 
advertisements which we have already had some testimony 
about. 

MR. WELS: Your Honor, we have the hats themselves 

here and we will be placing them in evidence. 

THS COURT: You are going to put them in evi¬ 

dence. All right, it is received in evidence by consent. 

MR.WELS: This, your Honor, is the actual 

Minisafari hat with that same band. 

THE COURT: Do you want to offer one of them in 
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aator 10 Geis-direct 

•VidtBM? 

MR. WELS: Yea, your Honor, I will be delighted to 

tffer the Minisafari as Exhibit A. 

TUB COURTI Suppose we mark it Defendant's Exhibit 

47-A. 

MR. HOPGOODs Plaintiff's, or — 

TUB COURT: I mean Plaintiff's Exhibit 47-A, 
xnd it is ^conceded by the defendant that is one of the 
hats it produces and markets. 

MR.MELS: It is not produced by it. 

the COURT: Well, it markets. It markets. 

It also has"Hunting World" in it. 

Is that an elephant in there? 

MR. WELS: Yes, sir. 

THE COURT: "Hunting World" on the top. 

MR. HOPGOOD: Your Honor, may I see that, please? 

THE COURT: Yes (handing). 

You see, that doesn't show on your — 

MR. HOPGOOD: Your Honor, I had — 

THE COURT: How much does that retail for? 

MR. WELS: |30, your Honor. 

THE COURT: Your photograph doesn't show that 
this was ~ 

MR. HOPGOOD: I would like to show you the 
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G«is-direct 


photograph again, air. 


TUJE COURTi Nall, I remember tha photograph. 

NR. HOPGOODi No, I really inaist, if i M y, 

TIB COURT : 'nhst do you want to show aw? 

NR. HOPGOOD: That tha mark as shown in this 

photograph is different from the way it is shown on the 
article you are holding in your hand. 

THE COURT: Oh, it says "Made in South Africa”. 

NR. HOPGOOD: No, it has ”TH",doesn't it, written 

on the hatband? 

THE COURT: There is a little tit of a — it 

looks like quotation marks, but appears to be a small "T" and 
snvali -»• after the letter ”1” of Safari. 

NR. HOPGOOD: ."Minisafari.” It's conceivable 
that the hat submitted to us is of Minisafari use in 1970 
when the Lee examination was taken, is representative of the 
use of a different stamping die for the mark than was used 
in tha specimen you are holding in your hand. Exhibit 48-A. 


NR. MELS: 


Mr. Uopgppd, I tnink when Mr. Lee 


takes the stand you will be able to question as to that 
and he will be able to satisfy you with regard to that. 

(Defendant's Exhibit 48-A was received in / 


evidence.) 
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advtrti 


lCj 

NR. HOPGOOUs Next Z havt three specimens of 
its, Z can't tall tbs data, but Z ballava those 
mats that vara developed in the — oh, we 
lava the originals. 

Would it be all right to taka it apart for 
the purposes of narking it, your Honor? 

Zn connection with the Lee deposition which is 
on file in the oase — 

tub COURT» As far as Z an concerned there is 

no reason why you oan't. 

/nr. HOPGOODi This ad Z would like to mark with 
the neat aunbar, it was narked POX 3 on the Lee examination 
that Z was talking about. It's in the New York Tines of 
Oeoenber 8th, 1969. Zt's for this Kinisafari *73“hat. 

NR. MSL8: Mo objection. 

(Plaintiff's exhibit 49 was received in 
evidence.) 

NR. HOPGOODi Next we have a cut and torn 
clipping of another ad which was narked POX 7 on the Lee 
deposition, also for the Minisafari TM hat. 

Z would like to offer that. 

NR. URLSi No objection. 

(Plaintiff's exhibit SO was received in 

„> i 
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cmbr 13 


Gels-direct 


IOC 


MR. MELS: 


Dojou have the date of that one. 


Mr. Hopgood? 

MR. HOPGOOD: All I can do is rely upon the 

deposition. I dotfthave it on the article itself. 

/^Hext I have another clipping for the Minisafari 
TM hat which was marked pdx 21 on the Lee deposition. 

MR. WKLS: No objection. 

(Plaintiff's Exhibit 51 was received in 
evidence.) 

MR. HOPGOODI Now we are going to the subject 

of shoes. First I»dll offer a reprint of an ad that was 
on the Lee deposition as PDX No. 2. 

MR.WELS: No Objection. 


(Plaintiff's Exhibit 52 was received in 
evidence.) 


MR. HOPGOOD: Next I have page 64 of the July 19, 

1969 issue of the New Yorker Magazine having a small insert 
ad of Hunting World. It was marked PDX Exhibit 6 on the 
Lee deposition. 


MR. WELS: No objection. 

(Plaintiff's Exhibit 53 was received in 
evidence.) 


MR. HOPGOOD: Next I have a torn part of a page 
from a nmpapar which look* Ilk. the Maw York Tim.., from 
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cmbr 14 


Gtis'diruct 


the printing style. it he* an advertisement of Hunting 
World Safari shoes from Safari Land. It was marked Exhibit 
PDX 8 on the Lea deposition. I understand there is no 
ojaction to the exhibit. 

(Plaintiff's Exhibit 54 was received in 
evidence.) 

MR. HOPGOOD: The item which I am now offering 

as the next exhibit was from what looks like the New York 
Times — yes, the Sunday Magasine of November 9, 1969, 
page 123. It was marked PDX 9 on the Lee deposition. 

I understand there is no objection to it being 
received in evidence. 

(Plaintiff's Exhibit 55 was received in 
evidence.) 

MR. HOPGOOD: Next I have page 71 out ot one 

of the catalogs of Hunting World. It was marked PDX 12 on 
the Lee deposition. It has to do with shoes. The top item 
being Camel Safari ChukXas. 

I understand there is no objection to the item 
being received as an exhibit. 

(Plaintiff's Exhibit 56 was received in 
evidence.) 

MR. HOPGOOD: Next I have another item from 

catalog of Hunting World, page 62 of that catalog. 
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103 . 

G«is-direct 

^hat vai urkid PDX 16 on tha Lea deposition. 

It starts off "Safari shoes from Safariland." 

I understand there Is no objection to the item 
being received as an exhibit. 

(Plaintiff's Exhibit 57 was received in 
evidence.) 

MR. HOPGOOD: Next I have a string tag 

which was Barked Exhibit PDX 17 on the Lee deposition 
and said to be used in connection with the actual shoes. 

It has the part we object to, "Safari shoes 
from Safari country." 

I understand there is no objection to the item 
being received as an exhibit. 

^l** 1 '^**'* Exhibit 58 wsb received in 
evidence.) 

MR. HOPGOOD: Next I have a newspaper 

advertia. went, clipping, which was marked PDX 18 on the 
L£e deposition. It is headed "The Safari Chukka." 

I understand there is nc objection. I would like 
to have it marked as the next exhibit. 

(Plaintiffs Exhibit 59 was received in 
evidence.) 

MR. HOPGOOD: Tfe have another fragment of a 
New York Times Magasine ad. it happens to be page 144. 
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cmbr 16 Geis-direct 

Z don't know the data, but it was narked on the Lee 
deposition as PDX 20. It is headed up, "Safari shoes 
from Safariland. The Safari Chukka." 

NR. WELLS: No objection. 

(Plaintiff's Exhibit 60 was received in 
evidence.) 

MR. UOPGOOD: I have another newspaper clipping, 

advertising shoes, the Safari Chukka, under the headline 
"First Elephant Shoe Sale”. It was marked PDX 19 on the 
Lee deposition. I understand there was no objection lo 
it being received as an exhibit. 

(Plaintiff's Exhibit 61 was received in 
evidence.) 

MR. UOPGOODi Next we have an ad reprint which 
was marked Exhibit PDX 13 on the Lee deposition. 

We are now going to clothing. It is headed "Safari 

Clothes from Safari Country." 

I understand there was no objection to this 
being received as an exhibit. 

(Plaintiff's Exhibit 62 was received in 
evidence.) 

MR. HOPGOODt Next I would like to use an 
advertisement which is part of the page fran the Mew York 
Times issue of December 5, 1970, the portion being the 
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, 

3 

» 

4 
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26 


Minting World ed headed "Safari Clothe* from Safari 

Country.” 

I understand there is no objection to this being 
received as an exhibit. 

(Plaintiff* Exhibit 63 was received in evi¬ 
dence.) 


MR. HOPGOOD: Next I have a page from one of 

the catalogs of the defendant, page 40, that was marked 
PDX 14 on the Lee deposition. 

I understand there is no objection to its being 
received as an exhibit. 

(Plaintiff's Exhibit 64 was received in 
evi dance.) 

MR. HOPGOODs I would like to place in evidence, 
your Honor, another one of the defendant's catalogs, it in 
the one that has 1971 on the front. It has a copyright 
date of 1970. I think that for everybody's convenience 
we ought to note what seems to be a practice that the copy¬ 
right date is the year preceding the catalog issue year 
captioned on front, and that it issues shortly before the 
year of coverage. 

I would like to have the item received. 

MR. WELS: tfo objection. 

(Plaintiff's Exhibit 65 was received in 
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Geis~direct 


111 


ev i denc e .) 

MR* HOPGOOD: In this catalog, your Honor, 

I would Ilka to call attention to items to which we object. 

On paga 9 in text, item u, "our Miniaafari hat." 

* wish I could look at the item, your Honor. 

I waa hoping I could look at another one to know that I was 
identifying thinga correctly, but it had some missing 
pagaa. 

Page 26, the reference to Safari clothes from 
Safari country. 

Page 33, the reference to Safariland. 

THE COURT; What is objectionable about Safariland. 

MR. HOPGOOD: It is part of their shop, your 

Honor. They call the shop Safariland. 

THE COURTt What ia wrong with that? It doesn't 
apply to the merchandise, if oea it? 

MR. HOPGOOD: Well, it's in conjunction with the 

merchandise we are talking about being sold. It's part of 
the undue emphasis given to Safari, alone or combined with 
other worda. They put "TM" on it. 

THE COURT: bet me see that. Page 33? 

I think you have gone too far on that. You may have your 
right to have the injunctive relief on the use of 
® a * ar * connected and associated directly in the name of 
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Geia-diroct 


Hz 

any merchandise. 

MR HOPGOODt Wall, I an only doing It for the 
■afca of completeness, your Honor. 

THIS COURT* I know, but it is going beyond what 
you have a right to -- where ia it? Page 33? 

MR. HOPGOODt Yea, your Honor. 

MR. WSLSt Right up on the top of the page, 
"You are cordially invited to viait our new Safer Hand when 
you are in Mew York." 

Under the picture, your Honor. 

THE COURT* All right. I will have to turn it 
over ii ay mind. 

MR. HOPGOODt I might note to your Honor that 
aany of the advertisements — 

THE COURT* All right, I see what your point is. 
MR. HOPGOODt All right. 

Mow page 61 — 

THE COURT: It doe sift strike xae right off the 

bat, but you may be entitled to it. I will have to look 
at it. 

MR. HOPGOODt Yea. Page 61 having to do with 

ahoes. 

THE COURT: Going back to that Jafariland on 
page 33 of this exhibit, it*s all put in one word. 
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20 Geis-direet 


2 

Zf it were put in the text as two separate words, from 


3 

Safarlland, I don't think there would be any doubt that you 


4 

would not be entitled to any injunctive relief on that. 


6 

MR. HOPGOOD* That isn't the question we are 


6 

presented with, your donor. You are asking me something 


7 

hypothetical. 


8 

TUB COURT* I know, I an just pointing out what 


9 

Z have got to pass judgment on here. 



MR. HOPGOOD: I would agree that these things 


11 

« 

that Z an talking alaout do have a proper use, but we are 


12 

complaining about the way in which they are used. That 


13 

really is our position. 


14 

THE COURT* What you are conpMning about 


15 

is the composition of it. 


16 

MR. HOPGOOD: That's right. And the manner 


17 

of use. 


18 

THE COURT* All right. 


19 

MR. HOPGOOD* Next there is a double page spread. 


20 

M tnd 69, having to do with hats including the 


21 

Minisafari, and shoes, including Camel Safari Chukkas, 


22 

and that Z just wanted to identify for the record, the 


23 

pages of that Exhibit 65. 


24 

Your Honor, Z have some items that were exhibits 


25 

i 

annexed to the Gels affidavit to which you have heard 
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cmbr 21 


Geis-direct 


reference previously in this matter, and we would like 


to have these marked and 


lived as exhibits in the 


trial. 


Do we have permission to take the Court copy 


which is the best copy? 

THE COURT! Yes. 


MR. HOPGOOD: 


Thank you. 


This happens to 


be an Abercrombie 6 Pitch advertisement of a shoe, 

Safari Kahn Oxford. It's a reprint of the advertisement 
and shows a notation of the time, that is the date, 

of the appearance and the various newspapers in 
which it appeared. 


Ho. 36. 


It was marked on the Gels affidavit as Exhibit 


I would like to have it received as the next 


exhibit. I understand there is no otlection. 

. (Plaintiff's Exhibit 66 was received in 

__ evidence.) 
foY MR. HOPGOODi 

Q Mr. Geis, I know that the year 1959 is before 
yourtime, but I am asking you whether this type of ad 
or reprint conforms with your understanding of the practice 
of the company to issue a given advertisement in a number 
of different newspapers (handing). 
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dtabr G«is~direct 115 

A Yu, it la. 

Q And scow of those newspapara indicated at the 
bottom ara in accordance with your testlaony of yesterday, 
aren't they? 

A That*a correct. 

0 In oaae there is some difficulty with loas of 
identity would you pleaae read the newapapera for this 
particular ad? 

A The New York Tines, the New York Herald Tribune, 
Chicago Tribune, San Franciaco Chronicle, San Franciaco 
Examiner._ J 

MR. HOPGOOO:• Merely for einplicity in handling 
the item illustrative of plaintiff*a goods I think we should 
have marked as exhibits and I understand there is no 
objection to having then narked as exhibits — received — 
certain items which were exhibits on the Geis affidavit. 

First, Geias affidavit Exhibit No. 14 showing 
the plaintiff's Safari label in the waistband of an 
article of clothing. 

THE COORTt Do you think that ia necessary? 

Me have got the label, we have got the garments in. 

The garments in evidence have the waistband. 

MR. HOPGOODt Why don't you put then in as one 
exhibit, your Honor? 
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* 

•sibjr Geis-direct 11 $ 


s 

THE COURTi I don't want to preclude you from 


4 

Baking any record that you feel ia necessary. But we 


5 

are running up a fabulous number of exhibits here already. 


6 

The only point is after I go through all of this and after 


7 

X give uy decision on the tut tent of — the extent of the 


8 

injunotive relief that you are to get is a problem hero. 


9 

And if you don't agree with what I find, you have got 


10 

those labels in evidence that are in the garments, they 


» 

11 

are in the shirts, they am in the blouses, they are in 


12 

the coats. 


13 

MR. HOPGOODi Very good, air. Then I won't — 


14 

THE COURTt Do what you want. I am not pre- 


15 

16 

eluding you. 

/ HR. HOPGOOD* Mr. Geis, do you consider 


17 

Hunting World competitive with Abercrombie 4 Fitch in the 


18 

area tha we have been talking about? 


19 

20 

A Yes, I do. / 

r — / 

jO In the course of your regular business and duties 


21 

fcave you ever had occasion to learn of any customer and 


22 

his reaction to your goods marked "Safari"? 


I 

23 

A Yes. 


1 

24 

MR. WKLS: Would you repeat the question? 


25 

X didn't hear it. 


' 

1 

• 

the COURT! Ha. any cuatomar of hia, in aubstanc. 
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Cttbr 


Geis-direct 


C«n you •tat a the nature of your knowledge, your 


dlmot knowledge? 


THE COURTi NO, what was it? Not the nature of 


it. What was it? 


All right, what was the — 

THE COURTt When did this happen, where did it 


happen. 




Q What was the occasion? 

THE COURTi Who brought it to your attention? 

A On numerous occasions customers have talked to 
aw; about Abercroafeie merchandise in general and the Safari 
merchandise in particular. They have expressed a feeling 
of confidence in the Safari merchandise that is sold in 
Abercrombie * Fitch. In fact, they bought it before and 
they were buying it at the time they visited the store. 

Q And they brought this to your attention directly? 

A in conversation, yes. 

Q With the customer? ' 

v 

A Yes. 

Q Roughly how often has this occurred? 

You are not in sales I know. 

A No. But it usually happens on a Saturday when 

I’m in as the oftleer _n charge of the store. It’s happened 

on many oocasions. I couldn’t recall specifically how many. 
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cabr Geis-direct-cross 119 


2 

MR. HOPGOOD: Mo further questions, your lionor. 


3 

/ 

Tilt COURT: All right. Mr. Mels. 


4 

! CROSS EXAMINATION 


*/ 

BT NR. WRLSi 

V 


6 

• 

Q Mr. Gels, can you give us one specific instance 


7 

where you had such conversation with the custoemr? 


8 

A Yes. I can't give you the date, Mr. Weis. 


9 

Q Well, giv» us an approximate time. 


10 

A Well, the last instance I could remember, about 


11 

a month ago a customer wanted to see an officer of the 


12 

company because he had bought some merchandise and it 


13 

wasn't ready on the day promised. The customer came to 


14 

my office and told me about it. I made the necessary call 


15 

to the floor to get the customer taken care of. During 


16 j 

i 

the coires of the conversation the customer sitting in my 


17 

office recited that he been a customer in Abercrombie 


18 



19 

our Safari merchandise. ll s think he was interested in this 


20 

'x 

particular case in Safari trousers. 


21 

That was the last instance, Mr. Weis. There has 


22 

i 

been others. I can't specifically recall the dates. 


23 

Q Mr. Gels, Vith respect to Exhibit 47, which is 


2 A 

the susmary of advertising expenses for the fiscal years 


25 

ended January 1970 to 1973 which you testified you prepared 
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Geia-cross 


120 


laat night — 


las. 


U Inoidr .tally, with respect to the year 1973 


do I under * r oe what you sai.d that that covers the 

calendar j->ar 1972 and up through January of 1973? 


That's correct, j 


Q It doesn't cover the period thereafter. In other 

words. In respect to these four years, one of the last 
references is, less vendor participations? 

A Yes. 

Q You recall Judge Ryan going into that with you? 

A Yes. 

Q To what did you refer in making your computations 
as to the vendor participations? 

A I am not quite clear what your question is. 

Q In other words, you show here that for the year 
1973 there were participations by vendors of $336,134. 

ttow did you get that figure? What records did you refer 
to to get that figure? 

A We have a subsidiary record as part of our 
general books of account that show expenses and credit 
of *dvertising department by each category. We 
in fact have one account. No. 934038 currently which 
reflects credits frost vendors for advertising purposes. 
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Q Does that record carry the name of each vendor 
who makes a contribution to this expense? 

A That record does not. There vould be records 
supporting that that would show the name of vendors, yea. 

0 Thos. records would be under your control? 

A Not under my direct control, but — 

Q You are the chief financial officer of the company, 
are you not? 

A That's right, yes. 

Q So that they are available to you? 

A They are available, yes. 

Q You can send for them and they are there? 

A Nell, not that quick, but they are available. 

0 Yon also testified yesterday, as I understand it, 
when you are talking about vendors you are referring to the 
manufacturers of the — who supply you with particular 
equipment? 

i 

A That's right. 

• | 

Q Particular goods. 

Yesterday in response to a question from 
Judge Ryan you testified that the bulk of the goods which 
you market under your Safari trademark registrations is 

i 

manufactured for you by others and not manufactured by 
Abercrombie ft Pitch itself; do you recall that? 
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1 

A That'a correct. 

1 

0 Can you tall us the names of the vendors who make 

1 

that Safari goods and garments for you? 

K m 

* 1 know one manufacturer that makes 

8afarl goods for Abercrombie, and that is a company called 

B ' 

Willis & Gelg*r« i don't know whether there are any others. 

1 

Mr. Mels, that is the one that comes to my mind. 

1 


B ^ 


1 


1 


1 


1 


1 

. 

1 

1 

i 

i 

1 


1 

. . 1 

• 

1 

i 
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ester 1 Ge is-oros* 

Q What doas Willis fc Geiger make for you? Do 
they make your Safari garments? Do they make the Safari 
bush jackets, or the Safari trousers, or the various things 
that were received in evidence? 

MR. HOPGOOD* Your Honor, I would like to object 
to the form of this kind of question. It is an attempt to 
develop some kind of a self-serving record to make the 
witness adopt it. I assume, and I think the record should 
show, that the testimony has been that these items are 
al — 

THE COURTt Counselor, I don't like extended 

arguments on objections. Your objection is overruled. 

This is cross examination. 

Go ahead 

A Could you repeat the question? 

THE COURT* Cut your questions down shorter, don't 
make speeches either. 

MR. WELSt Yes, sir. 

THE COURT* There is something to Mr. Hopgood's 

objection. 

MR. WELSt Sorry, your Honor. 

0 In terms of Willis t Geiger who are one of those 
stanufacturers, how much did they contribute in 1973 to -/our 
advertising costs? 
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A Offhand I don't know, 

TUB COURT> War* thay any aat percentage that auppl 
would oontrlubta? 

THE WITNESS* No. it'a on an Individual basis. 

Z would add — 


ars 


THE COURT* Is tharo any set percentaga in 
proposition *o th. cost of th. ad or th. <u»unt of norchan- 

diaa bought fro. any glvan auppliar? la that ona of tho 

baaaa? 


THE WITNESS* That night be a basis. 

I wouldn't say it's a unifora basis throughout. 

the COURT* If somebody racaived an order, 
**y, of $2,000 for a cartaln item and you ware running an 
ad ha night contribute say io par cant of the gross bill? 

THE WITNESS* Usually in our experience, and 
I am not an advertising man, but my understanding is that 
in many instances the vendor will agraa to pay for an ad, 

or for half an ad irrespective of whether you buy a large 
quantity or not. 

In other instances a vendor might give you a 
percentage, 5 per cant of what you buy to be used for 
Mv.rti.ing, it v.riw. And I wouldn't w.nt to 

state something that is Inaccurate. 


You are saying there is a regular pattern. 
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Mg 1 

irarl«». At least to »y knowledge and experience. 

THB COURTt You might ba violating tha Patman Act. 
THE WXTWE88: I keep track of that. I don't 
think va ar* . 

BY MR. KKLS: 

Q In any event, Mr. Gaia, you had said whan 
Mr. Hopgood was quaationing you that you had only bean 
abla to go back becausa of the shortness of tiM to 1973, 
1972, 1971 and 1970, and I understood that you are ooing 
to go back and prepare similar computations for prior years. 
A That's correct, Mr.Hals. 

Q Mow, I would also request that at the time you 
do this you refer to your records and you tell us and vou 
dbtain for us a record of what the contribution or 

i 

participation you received from Willis ft Geiger to these 
expenses in each of the four years that you have 
here, and also in each of the other years as to which you 
are going to compare these figures. 

Can you do that? 

A Sure, I can do that. 

Q You also have identified various shoes as being 
•Id by Abercrombie ft Pitch. 

I refer particularly to Exhibit No. 9, the 
women's Safari Oxford. Could you tell me who 

- 173 

SOUTHtHN OISTRICT COUNT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 7 4SSO 











wmq 2 fleis~cross 126 

manufactures that for you? 

A Ho, Z cannot. 

q can you tall me hour much the manufacturer of the 
women's Safari Oxford contributed to these things? To those 
advertlslna costs? 

A No, I couldn't. 

Z don't know the name of the manufacturer. 

0 Well, will you ascertain this for us? 

A Oh, Z see what you mean. You had better give me 

a piece of paper so Z can make a note of these requests. 

Q Yes, sir. 

A The specific Oxford, Mr. Hels, olease? 

Q The women's Safari Oxford which has been 
received as Exhibit No. 9, Mr. Oeis. 

MR. HORGOODs Perhaps we had better see if we 
can »,giw him a code number to help him identify it. Here 
is the item. If It helps you (handing). Exhibit No. 9. 

A Yes, Z will ascertain the vendor that supplied 
Abercrombie with the Safari Oxford style wp«18, identified 
as Exhibit 9, and also how much — or, show much nonev 
was contributed by that manufacturer to advertising 
participation during the four years included In my summary 
and the previous years that T am going to prepare. 

0 Yes. Now, there was also received as Exhibit 10 
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*sg 3 

• rain hat which also I think was referred to by Mr. 

Hopgood or yoursalf as a round hat and as a soft hat for 
general outdoor usa. 

Do you know who manufacturas that for 
Abercrombie? 

A No, I do not. 

0 I would also request that you ascertain who that 
was, and you ascertain for us the contribution made by 
that manufacturer. 

THE COURT: Why are you having the witness 
do all that business? 

MR. WELS: Well, your Honor, I think that this 
is extremely important because of the fact that Mr. Tiopqood 
and Mr. Oels have attempted to create an impression here 
that a vr»ry large expenditure made by Abercrombie ft Fitch 
for advertising in these years was made — give the 
lmoresslon that this was created for the purnose ofthe 
Safari line. What we are trying to demonstrate to your 
Honor is that the Safari line was a very small nart of this. 

THE COURT: Mr. Weis, you testified that the 
Safari clothing items amount to 10 per cent of the 
clothing that was sold by Abercrombie ft Fitch. T 
Inquired about this as to whether or not there was an 
exclusive, I wanted to find out whether there was control of 
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th« Abercrombie ft Fitch labels which were alleged by — 
the wit *mss has testified that they do have controls on the 
labels* and while they don't have an exclusive on some 
of these items they will not buy the item it it doesn't 

come up to their standards of quality and merchandise* 

* 

manufacturing and general tailored appearance. 

Now you are getting into whether or not they 
contributed to each one * how much they contributed. 

It is getting a little far afield. 

All right* go ahead. 

MR. MELSi Tour Honor, to save time instead of 
going into all of these items I would like to nut it — 

THE COURT* He is going, to give you the items on 

fcese two. 

MR. MELS! On these two. And to the extent that 
he can, the extent of the participation by the 
manufacturers of the Safari type items. 

THE COURTt All right. That ie not unreasonable. 

THE MITMESSi Now I wanted to get the information 
on this particular hat* though, Mr. Hells, is that c 

one that you wanted? 

THE COURT! He wantn to know the name of the 
manufacturer* how much you bought from him, how much he 
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M 9 5 

contributed. 

THE WITNESS t Rlrrht. 

MR. WELSj Yea, sir. 

THE COURTI You don't want to find out whether 
?r not this manufacturer was piven anv free meals, do you? 

MR. WBLSi No, I don't care about that, vour Honor. 
Q You also referred to Exhibit No. 11, the flshinn 

cap, and I would like the same information with respect to 
that. 

THE COURT: No, you have got two. Please, two 

Is enough. 

/ 

/ Q Yesterday, Mr. Gels, there was received in 
evidence as Exhibit 39 a document captioned "Plaintiff's 
policing of Safari as to clothing, resulting in abatement 
of infringement, short of litigation." 

You are familiar with that? 

A Yes. 

MR. WELS: Nay I respectfully have this marked 
as Exhibit A for identification. 

(Defendant's Exhibit A marked for identification.) 

0 If you will refer your Exhibit No. 39 you will 
see that one of the well-knowh stores i.*» the New York area 
whom you say you policed and succeeded in obtainino 
abatement short of litigation in 1967 was Abraham * Strauss. 
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htam w&?*i * Strauss sppearinn 

HR. BOPGOODj This is .tfter tha litigation started, 

isn't it? 

• HR. MELS t it doasn't maka any diffaranca. 

HR. HOPGOODt I just thought I would bring it out. 

0 May 10, 1970, with respact to Safari — 
advertisement for Safari Jackets, and I ask you if you are 
familiar with that (handing). 

A Am I familiar, do you mean did I aver see this 
ad bafora? 

0 Yas, sir. 

A Tha first time is right now. 

0 Did you ever do anything with Abraham & Strauss 
in December of 1970 with respect to their use of Safari 
jackets in their advertisements? 

HR. HOPGOODi Your Honor, wa will be glad to check, 
if we can, but I don't know how the witness can know tha 
answer to that question. 

HR. MELSi Your Honor, the witness testified on 
direct examination yesterday -- 

THE COURTi Please. The objection is overruled. 

Zt isn't even an objection. 

Answer the question. 

A Yes, could you give me tha question? 
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2 

Q My question vast What if anything did 


3 

Abercrombie c Pitch avar do with raapact to tha — 


4 

THE COURT: What stapa did you taka aftar you saw 

\ 


6 

thia A & s ad? 


6 

0 (Continuing) Aftar thalx advertisement appeared? 


7 

A Tha only one that I remember waa tha one in 1967. 


8 

I do not rauabar avar aaaing thia ona before, tha ona I 


9 

have in my hand which ia 1970. 


10 

0 But you prepared thia Exhibit No. 39 which you 


11 

referred to aa Plaintiff'a policy of policing of Safari as 


12 

to clothing, resulting in abatement of infringement. 


13 

short of litigation. 


14 

A That's correct. 


15 

Q And you told the Court, or you sought to give the 


16 

impression to tha Court, did you not, that aftar those 


17 

efforts these stores no longer made use of tha word 


18 

"Safari 1 * in advertising? 


19 

A I did not. 


20 

THE COURT: He did show that whan an advertisement 


21 

was brought to his attention which might be an 


a 

infringement ha took immediate steps. 


9 

I think ha also at ona point said ha only had 


24 

those matters which ware brought to his attention or which 


25 

ha himself noticed. 

MX. WELSi But ha said ha would sand them 
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on to counsol. 

V TUB COURTt Yes, ho would sond than on to counaol 

whon thoy cano to his attention, olthar by his own methods 
or by somebody talking to him about it. 

Is that your testimony? 

THE WITNESS: That's exactly correct, your Honor. 

0 Tou also referred on that Hat to some stores who 
you had cause to abate their practice with reference to 
Safari, Macy's. 

MR. W&L8: I would like to have this marked 
Defendant's Exhibit B for identification. 

(Defendant's Exhibit B marked for identification.) 

Q Did you take any stops with respect to the use of 
Macy's Safari in such advertisement (handing)? 

A I don't see any date indicated on this. Do you 
have a date? 

0 I believe that was 1970, Mr. Gels. 

A My summary shows an action policing against 

Macy's to avoid suit in 1969. To my knowledge I am not 
aware of any other use by Macy's of the Safari trademark. 
This particular ad — 

Q The one in 1969 was in connection with the 
boy's suit? 

A That's correct. The first time I have seen 
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the ad that I have In ay hand la today. 

Q That isn't quite true* la tha flrat tlaa you saw 
it was today* Mr. Gaia* bacauaa — 

THE COURTi Don't you taatify. 

You may aay to him* didn't you aaa It on auch and 
auch a tlaa. 

MR. WELfit May I withdraw that? 

THE COURT: Yaa. 

0 I will point out* Mr. Gala* that thia waa taken 
fre* tha exhibit to the affidavits of Mr. Laa and myself on 
tha notion for aunaary judgmant which waa sarvad upon your 
counaal at that tina. 

A Walt a nlnuta. Waa I praaant than? 

THE COURT: Wo. Ha aay a that this papar which ha 
juat ahowad you* which la what exhibit number? 

MR. WELS: Exhibit B for Identification. 

THE COURT: Exhibit B marked for Identification* 
that that waa annexed to affidavits that ha had submitted 
In thia action whan it waa before Judge Laakar and 
defendanta had made a notion for auanary judgmant of 
dlanlaaal. 

Ha wanta to know didn't you aaa thoae affidavits 
that ware submitted in support of tha motion made by tha 
defendant and wasn't this amongst than. 
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THE WITNESSi I can't apaclfically recall. I 
don't have a rooolloctlon of that it«i. 

0 But In any arvant, do you recall that you made an 
affidavit, you made a — you alao made an affidavit on that 
motion for aunaxary judgment which Mr. Hopgood haa quoted 
this morning. 

A It'a quite poaalble — probable. I juat don't 
recall the article. 

MX.HOPGOODt I muat correct that. I haven't 
quoted from the affidavit. I have only relied upon a few 
of the exhibits that were arnexed to it. 

0 Thia exhibit 39 you also referred to Sake Fifth 

Avenue as one of the stores in Hew York who in 1966 you 
succeeded in restraining short of litigation from making 
use of Safari terms. 

I show you Defendant's Exhibit C marked for 
identification which was also an exhibit to our affidavits 
on the motion for summary judgment. Exhibit I, which appeared 
in the Mew York Times of May 22, 1970, in which Saks 
Fifth Avenue advertised, "Our City Safari Hat," and I ask 
you if Abercrombie 6 Fitch took any steps with respect to 
that advertlsament (handing). 

A Mot to ray knowledge. 

MR. WELSt May I have Exhibits A and B and C marked 
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2 

for identification, received in evidence? 

3 

THE COURTS Is there any objection? 

4 

ME. BOPQOODt Yaa, air. I think tha Court's 

5 ; 

attention should be drawn to tha fact — 

6 

THE COURTS Please. Have you any objection? 

7 

Mr. Mels has asked that these be received in evidence. 

8 

MR. HOPGOOD* Mall, my objection, your Honor, goes 

9 

to the relevance of Exhibit B. This, as far as I can see. 

10 

does not relate to any articles of clothing, and we are 

11 

in this case expressly within the area of whet we have 

12 

presented as clothing. 

13 

i 

THE COURTt Your listings were not only Safari, 

14 

but also Abercrombie & Fitch, aren't they, as I recall it? 

15 

t 

On the schedules that you prepared, Mr. Geis? 

16 

MR. BOPGOODs Exhibit 39, your Honor? 

17 

THE COURTS Yes. 

18 

MR. BOPGOODs That's just clothing, your Honor. 

19 

THE WITNESSt That's just clothing. 

20 

THE COURTS But it includes clothing other than 

21 

Safari clothing, doesn't it? 

22 

MR. HQPGOODs It's our objection that — 

23 

THE COURTS Please. I an talking to the witness. 

24 

MR. HOPGOODi Sorry. 

25 

THE WITNESS s The it«S listed on Exhibit 39 
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represent Safari clothing. 

THE COURT: All Safari clothing, or aren't there 
•oma there that aren't Saiari clothing. 

THE WITNESS: There are shoe*, ties. If we talk 
about clothing as wearing apparel — 

THE COURT: Please. You have got listed on there 

items other than Safari items; haven't you? 

The objection is overruled. 

(Defendant's Exhibits A, B, C and D received in 
evidence. 

BY MR. WELS: 

Q Mr. Gels, I would like to — 

THE COURT: Please. In 1961, ties, that means 
men's ties, doesn't it? 

THE WITNESS: That's right. 

THE COURT: Was that a complaint that you were 
making against Broadstreats for using the word Safari? 

THE WITNESS: Safari ties. 

THE COURT: In connection with ties? 

THE WITNESS: That's right. 

THE COURT: I didn't so understand your testimony o 
yesterday. Now, is that so with reference to all the 
other items including when you come down here to consumer 
goods on the next page, on page 2, when you come to 


7 
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general Bans*? 

THE WITNESS * Yes. All the items on the list 
were items advertised with the Safari name to them. 

THE COURT: Including the swimwear frost 19507 
THE WITNESS: That's right. 

THE COURT: As I understand it then every item 
that is on this Plaintiff's Exhibit No. 39 was a complaint 
where the word "Safari" you claim was improperly and 
illegally used. 

THE WITNESS: That's right. That's right, your 

Honor. 

THE COURT: All right. 

BY MR. WELS: 

0 Abercrombie ft Fitch I believe is located at 
Madison Avenue and 45th Street? 

A That's right, on the corner. 

0 Do you know the shop called Paul Stuart also at 
Madison Avenue and 45th Street? 

A Yes, Paul Stuart is across the street. 

Q Is Paul Stuart a competitor of Abercrombie ft Fitch? 

A Yes, they sell men's clothing and so does 
Abercrombie ft Fitch. 

0 Do you look in their windows from time to time? 

A Yes. I don't make it a habit, Mr. Weis. I look 
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AFTERNOON SESSION 




2i 00 p.m. 

HENRY* G . G E I S , resumed. 

T1!B COURT * You may proceed. 

BY MR. WELSt 

Q Nr. Geis, will you tell me whether Abercrombie & 
Fitch subscribes to a clipping service to be informed of 
afr. ertla—tents for Safari printed in newspapers and 
magazines? 

A Ymr question is the clipping service for the 
purpose of Safari? 

0 ' 'es. 

A .Not w*' my knowledge, no. I have never seen any. 

Q Does it subscribe to clipping service for other 
services? 

A The Advertising Department has some clipping 
service, I am not familiar with that, Mr. Mels. 

0 Could you ascertain from the advertising 
department what clipping services they maintain and whether 
any of those clipping services forward to them the 
advertisements using the word "Safari” inserted by other 
advertisers? 

Would you add that to your list? 

A Yes. Let me add this to the list. 
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THE COURTx Why are we going into all those 
extraneous matters. 

HR. WILSt Your Honor. I think this relates to the 
situation of the knowledge of these other advertisements 
that we were talking about by these other cosipetltors. 

Q Could you telL me whether to the best of your 
knowledge the Safari jackets sold by Paul Stuart are made 
by the same manufacturer as the one who makes the Safari 
jackets for Abercrombie & Fitch? 

A I am not really aware of the merchandise that 
Paul Stuart carries. I couldn't answer that question. 

0 Mow I show you Defendant's Exhibit E marked for 

identification which appeared in the Daily News on May 1. 

ii 

1969. for S. Klein, captioned "Bag a Safari Jacket at a steal 
of a price" and I call your attention, this is again one of 
the exhibits to the affidavits on the motion for summary 
judgment (handing). 

Calling your attention to the fact that in 
Plaintiff's Exhibit 39 you listed S. Klein as one of the 
purchasers in Mew York who plaintiff's policing of Safari 
as to clothing resulted in abatement of infringement 
short of litigation, and I ask you what if anything 
Abercrombie 6 Fitch did about that advertisement (handing). 

A Z have no recollection of this advertisement here. 
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MR. WELSs Your Honor, I offor Defendant's 
Sxhlbit E marked for identification in evidence. 

MR. HOPGOOD: No objection. 

(Defendant's Exhibit E received in evidence.) 

MR. WBLS: Would you mark thie for identification, 

please. 

(Defendant's Exhibit F marked for identification.) 

Q I show you Exhibit F marked for identification 
which was an advertisement of Franklyn Simon which appeared 
in the New York Times of May 21, 197C for their 
Khaki 8afarl Jacket and pants, and I ask you what if 
anything Abercrombie & Pitch did with respect to that 
advertisement for Safari jackets and pants (Handing). 

A I have no recollection of this particular 
advertisement without having reference to any of the 
files in the office. 

MR. WELSj I offer Defendant's Exhibit E 
marked for identification in evidence, your Honor. 

MR. HOPGOOD: May I see it, please. 

THE COURT: How many more of these exhibits 
do you have? 

MR. WELSi I have about a dozen more, your Honor. 

THE COURT: Let's finish this one first, and I 


will tell you what we will do. 
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» **• Well, I can't object to It for 

wfcat it purports to be, an advertisement that appaarad 

1» th* P*P«r, but I « trying to find .cam recognition for 
it, that is my only troubla. 

THE COURT: Apparantly it is from tha New York 
Tima, of Thursday, May 21, 1970, it proparly is offared 
in evidence as an advertisement of Franklyn Simon, 

particularly because of the wording "Khaki Safari Jackets and 
pants". 

MR. HOPGOOD* Y*s. Well, Z ju8t .. tl . fi<td myamlf „ 

THE COURT* The objection is overruled. Will be 
r »c«ived in evidence. 

(Defendant's Exhibit F received in evidence.) 

THE COURT* Mr. Weis, I have to call up 
Washington, and it will take me about five minutes. You say 
you have 12 exhibits? 

MR. WELSj i think about that, air, yea. 

THE COURT* All right. Have them marked for 
identification, each one of than separately, let Mr. Hopgood 
look at them so that when I come out we will take one by one 
by one and he will already have had an opportunity to look at 
them and we won't waste a lot of time. In the meantime 
I can get -this telephone call over to Washington and I will 
be out in about five minutes. 
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(Brief ricui.) 

THE COURTt Art you ready? 
i MR* HBLSi Yes, your Honor. 
THE COURT« All right. 

BY MR. WELS* 


0 Mr. Gels, I show you Defendant's Exhibit G marked 
for identification being an advertisement of Saks Fifth 
Avenue, appearing in the New York Times for March 18, 

1973 for "The Safari Suit" and I ask you if anything was 
done by Abercronbie fc Fitch with respect to that (handing). 

A Without reference to my file, I would be unable 
to recall this specific it«n. 


0 You have no specific recollection of that? 

A Ho, I have made no check of the file. 

Q All right. I call yourattention, Mr. Geis, 

to — 


THE COURT! Do you want to offer that in evidence? ! 
MR. WELS: Yes, sir. 

J 

THE COURT* Is there any objection? 

MR. HOPGQOD* Ho, sir. 

THE COURTt It is conceded that this is a 
published ad. 

MR. HOPGOOD* Of course I must, do that, your Honor. 
THE COURT* All right. 
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(Defendant's Inhibit G received in evidence.) 

/ MR. MELS: I invite your Honor 1 a attention to the 
feet that Saks Fifth Avenue, the advertiser there, ia one 
of these appearing on Exhibit 39 who — 

THE COURTt I want to call this to your 
attention, Mr. Mels; this case with reference to your client 
is quite different than Saks Fifth Avenue. Here your 
client is charged with specifically infringing the 
copyright, and also is charged with representing that it 
had the right to use Safari as a trademark. I shouldn't 
say copyright, I should say registered tradename. 

MR. HOPGOODi Trademark, sir. 

MR. WXLS» Not, your Honor, that it had 
copyrighted it, but that it was a descriptive word which 
it or anyone else could uae. 

THE COURT: But as appears from the lining of the 

hat — 

MR. MELSi That was only with respect to 
Minisafari which concededly was a coined word. 

THE COURT: Your client unquestionably used 
Safari with the letters TM after it. 

MR. MELS: I think your Honor will find that it 
didn't do that with Safari alone. It did that with respect 
to the one word. Minisafari. / 
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THE COURTj Ml right. 

NR. NELSs But not with Safari. 

THE COURTt Ml right. 

NR. HOPGOOD* Your Honor, it has also happened 
in tho case of Safari Land, "TM." Among the various 

exhibits we put in. 

THE COURT* Ml right. 

NR. WEI £i But apart from that. 

THE COURT* Ml right. Continue with the exnibits. 
BY MR. WEL6> 

Q I show you Defendant's Exhibit H marked for 
identification being an advertisement of Bergdorf Ooodman 
for a "dash and daring Safari jacket." And I ask you if 
anything was done with respect to that (handing). 

A What was the date of this? It says June — is 
that January or June? 

q I believe that was June of 1972, Mr. c.eis. 

We are going to verify the exact date. 

A I have no recollection of this. 

MR. WELS* I offer Defendant's Exhibit H marked 
for identification in evidence, your Honor. 

MR. HOPGOOD* I can't object that it was 

published, your Honor. 

THE COURT: It may be received in evidence. 
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“v, 

(Defendant's/Cxhlbit H received 4m evidence.) 

0 Z show you Defendant's Exhibit I Jkrkad for 
identification which is an advertieaeient in the Hew York 
Tines Magasine for February 14, 1971 of Lord ft Taylor for 
Safari Jacket, and Z ask you if there was anything that was 
done with respect to that (handing). 

A I have no recollection of this. 

0 Is Lord and Taylor a competitor of Abercrombie t 
Fitch in terms of women's clothing? 

A Zn terms of women's clothing, yes. 

MR. WELSt I offer Defendant's I marked for 
Identification, in evidence. 

MR. HOPGOODs I can't object if the item was 
published, your Honor. 

THE COURTt It may be received in evidence. 

(Defendant's Exhibit I received in evidence.) 

Q I show you Mr. Gels, Defendant's Exhibit J marked 
for identification being an advertisement of Plymouth 
Shops for the Safari Jacket, appearing in the New York 
Times, I am not sure of the precise date (handing). 

I believe it is 1971. 

A No recollection of this ad. 

MR. WEL 8 1 I offer Defendant's Exhibit J 
marked for identification in evidence. 
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HR. HOPOOODi Again, I can't object if the item 
was published. I will take Mr. Weis' representation as to 
the date. 

(Defendant's Exhibit J received in evidence.; 

i: 

Q I show you, Mr. Geis, Defendant's Exhibit J 
■erked for identification, being an advertisement appearing 
in the March 3, 1973 issue of the New Yorker Magazine of 
Lang Rock for 8afari Jacket (handing). Was there anything 
done with respect to that? 

A I have no recollection of this ad. 

MR. WELSj I offer Defendant's Exhibit K marked 
for identification in evidence. 

MR. HOPGOOD: Sane observation, your Honor. 

THE COURT« Same ruling. It may be received in 

! i 

i evidence. 

(Defendant's Exhibit K received in evidence.) 

0 I show you an advertisement appearing in the 
New York Times which was appended to those 1970 affidavits 
as Exhibit No. 7, Mr. Hop^ood, of Field Bros, and I ask 
you if anything was done with respect to that (handing). 

A Without having an opportunity to review my 
file I have no lasBediate recollection of it. 

MR. WELSt I offer Defendant's Exhibit L marked 
for ideetifloation in evidence. 
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NR. HOPGOODt Sam observation, your Honor. 

(Defendant'!* Exhibit L received in evidence.) 

0 Z show you beieiidant's Exhibit M marked for 
identification which ia an advertisement appearing in the 
Maw York Tinea of December 19. 1969, of Safari Purs, and 
Z ask you if anything waa dona with respect to that 
(hooding). 

A Z have no recollection of this ad. 

MR. MELS: Z offer Defendant'a Exhibit M marked 
for identification in evidence. 

NR. HOPGOODt May Z nee that, please. 

NR. MKLSi Yea, air (handing.) 

>C*. HOPGOODt One mcxaent. Your Honor, I would 
like to object to this one. Defendant'a Exhibit M, as 
being irrelevant to clothing. Zt aaya nothing about 
clothing. 

MR. MELS j z won't preaa that one. I withdraw 
that one, Mr. Bopgood. 

Q Z show you Defendant'a Exhibit N marked for 
identification, which waa an advertisement from the New York 
Times Magasine of March 18, 1973 for a Safari Bag available 
*t Abraham 6 Strauss and Blooming dales, and Z ask you if 
you did anything with regard to that (handing). 

A Z have no recollection of having seen the ad before. 
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0 Zt'» not a handbag, that's a ploca of — 

A Carrying, yaa. I have no raaollectlon of seeing 
that ad before. 

/mR. MELS: I of far Dafendant's Exhibit N marked 
for idantifloation in evidence. 

MR. HOPGOODi Again, your Honor, this is not ^n 
article of clothing and I would have that kind of an 
objection. 

MR. WEL8: In your papers you do refer to luggage 
*• *•11. Mr. Hopgood. In the complaint. 

MR. HOPGOOD: In the complaint? 

MR. NBLSt YeH. 

MR. HOPGOOD: The asserted registrations are 
with regard to clothing. I made a point of that on the 
direct case. 

THE COURT: One of your federal registrations, 
toes it also include luggage? 

MR. HOPGOOD: Yes, your Honor, but I am not 
pressing that — 

THE COURT: I don't care whether you press it or 
o°t, it is Included in your registration, isn't it? 

MR. HOPGOOD: Not the registration we put in 
evidence, your Honor. The registration we have in — I am 
trying to be very clear of that, your Honor. We do have a 
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Was anything dona with raspact to that (handing). 

A Without ohaoklng my fila I would hava no racollactio 

of hawing saan this ad bafore. 

NR. HOPGOOD* Did you data that one, Mr. Weis. 

MR. WEL 81 April 4, 1973. 

I offar Dafandant's Exhibit O markad for 

idantification in avidanca. 

MR. HOPGOOD: I hava tha sama observation, I 

can't dany it was publishad. 

THE COUHT: Ovarrulad. 

It will ba racaivad in avidanca. 

(Dafandant's Exhibit O racaivad in avidanca.) 
q I show you Dafandant's Exhibit P markad for 
idantification, Mr. Geis, baing an advertissment of 
Arnold Constabla for a Swashbuckla Safari which appaarad in 
May of 1970 with ona of thosa axhibits attachad to tha 
sumoary judgmant affidavits, Mr. Hopgood, and I ask you if 
anything was dona with raspact to that (handing/. 

A I hava no racollaction of this advertisement. 

MR. WELS* Your Honor, pointing out that 
Plaintiff's Exhibit 39 rafarrad to Arnold Constabla who 
was ona of tha paopla who wars abatad — abated their 
advertising for shoe travel and polishing kits, I offer this 
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2 

in evidence, your Honor. 



3 

MR. HOPGOODt I have the same objection to the 



4 

iteei not being related to clothing. 



5 

THE COURT* Received in evidence. 



6 

(Defendant's Exhibit P received in evidence.) 



7 

Q Is Bergdorf Goodman a competitor, Mr. Geis? 



8 

A In same lines of women's clothing. Not outdoor 



9 

elrthing, but same lines of women's clothing. 



10 

Q I show you Exhibit Q marked for identification 



11 

being a page of the New York Tines of July 13, 1972 with an 



12 

ad vert is askant of Bergdorf Goodman for a supple safari. 



13 

and I ask you whether Abercrombie & Fitch did anything about 



14 

that (handing) . 



15 

A I have no recollection of seeing or hearing about 



16 

this ad prior to today. 



17 

MR. HOPGOOD* I can't object, the item was 



18 

published, your Honor. 


* 

19 

THE COURT* Received. 



20 

(Defendant's Exhibit Q received in evidence.) 



21 

Q Mr. Geis, I show you Defendant's Exhibit R 



22 

marked for identification which is an advertisement appearing 



23 

in the New York Times on April 15, 1969 by Arnold 



24 

Constable which is apparently similar to the other 



25 

Arnold Constable advertisement which we saw just a little 




201 

! 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

ROLET SQUARE. NEW YORK, N.V. CO 7-4SS0 




t 







Geis-cross 


153 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


■tag 24 


vhllp ago, except hara tha aoft safari is in bold cuDital 
lattars, s«d I ask you if you did anything with raspect to 
this (handing). 

A I have no racollaction of Baaing this au bafora. 


MR. WELS: I offar Defendant's Exhibit R 
marked for idantification in evidence. 

MR. HOPOOODs I can't object, the item was 


published. 

tDefendant's Exhibit R received in evidence.) 
MR. HOPGOODx Did you state the date of that. 


Mr. Weis? 


MR. WELS: Yea, I did. That was the New York 
Times, April 15, 1969. 

0 I have here advertisements from the New York Post 
for February 13, 1970, Defendant's Exhibit S for 
idantification, making refarence to Bonwit Teller's Safari 
Room, and Z ask you if you had taken any steps with respect 
to that (handing). 

MR. HOPGOOD* I might say I want to object the 
way you have handed it up. Thera are two different things 
there, I believe, marked S-l and S-2, and I couldn't get a 
date out of you as to one of them, that’s why I had 

MR. WELS* I am sorry. They both refer to the 
Safari Room and we will have to identify the publication 
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the second om appeared In. 

THE WITNESSt Which on* arc you asking about? 

Q This one here and this one here (indicating). 

A X have no recollection of seeing either on* of 
these before. 

MR. MELS i I offer Defendant's Exhibits S and S-l 

for identification in evidence. 

MR. BOPGOODs Without a date, your Honor, I think 
X have a good objection. 

THE COURTi The objection is overruled. 

(Defendant's Exhibits 3 and S-l received in evidence) 
Q Mr. Cels, in Plaintiff's Exhibit 39, the one 

referred to as Plaintiff's policing Safari clothing, you have ! 

! 

a reference, Bonwit Teller, space or roost in store where 
sportswear clothing was displayed for sale (1966). 

Do you have specific recollection of that 
particular incident? 

A Xn this respect, Mr. Weiss That for purposes of 
preparing this list X want through the correspondence we 
had in the file up to the date of litigation, which I 
believe was January of 1970, and so the items that X have 
had listed on here, itau up 'til 1970 that X had in my 
file. Mow, with respect to those I didn't recall it could 
be after, X didn't look or — X don't have any specific 
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Recollection without looking at the fils as to tha precise 
itssi or nature of the complaint. 

Z do know that in our file we have papers 
relative to correspondence objecting to the use of this 
Bufmxi name with Bonwit Teller or any of the other people 
here. 

0 Do you recall the specific complaint with respect 
to the — 

A Mot offhand. 

Q (Continuing) — the room at Bonwit Teller? 

A Mo, I don't. I could say it was a room based -- 

0 I don't want you to say anything if you don't 

recall. 

A I don't reca-1 this particular one here, no, 

Z don't. 

Q Z take it you would not recall the 1968 
incidence with Arnold Constable to which you make reference 
here? 

A Z do rare sober we had scree incidence on ladies 
•hees and the shoe polishing travel kit, but the exact 
article, or what the correspondence contains, I don't 
rs re ss ib er at this tine. 

0 Mow, I show you Defendant's Exhibit T marked for 
identification which is ar advertisement for Safari outfits 
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by Inka appearing in the Netr York Tines Magazine 

August 13# 1972, specifically on page 21# and I ask you if 

you dl 4 anything with respect to that (handing)? 

A I don't recall the ad or the nane of the company. 

MR.HOPGOODi I can't object that it was published, 
your Honor. 

MF. WEIS: I offer Defendant's Exhibit T 
^ox identification in evidence. 

THE COURT* It will be received in evidence. 

(Defendant's Exhibit T received in evidence.) 

0 Mr. Gels, I show you Defendant's Exhibit U marked 
for identification which was an advertisement appearing in 
**** *** Magazine for the Safari Coat by Jerold, 

and I believe that it had to be in 1970 because of the fact 
that it was annexed to an exhibit# the summary judgment 
motion papers, and I ask you if there was anything that you 
ever did about that (handing)? 


A I have no recollection of this advertisement, 

Mr. Mels. 

MR. WBLS* I offer Defendant's Exhibit u 
■arked for identification# in evidence. 

MR. HOPGOOD* I can't object it was published, 
your Honor. 

THE COURT* Received. 
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(Defendant's Exhibit U received in evidence.) 

THE COURTi How I show you Defendant's Exhibit 
V aarked for identification which ie an advertisement for 
Safari suits appearing in Fortrell Fabric, appearing in the 
Mew York Tines of June 21, 1970 and I ask you if there was 
anything that was done with respect to that (handing). 

That too was part of the exhibit to the motion 

papers. 

A I have no recollection with respect to this 
advertlas wan t. 

MR. MELS: I offer Defendant's Exhibit V marked 
for identification in evidence. 

MR. HOPGOODs Sane comment. 

THE COURT: It will be received. 

(Defendant's Exhibit v received in evidence.) 

Q I hand you an advertisement appearing on the 
New York Tlaies page 9 for Wednesday, June 24, 1970, by 
Saks Fifth Avenue referring to Safari, and I ask you if 
there was anything that you people did about that 
(handing). 

A Well, I don't recall having seen this or having 

anyone brought it to my attention. 

« * 

MR. WELS: I offer the exhibit marked for 
Identification in evidence. 
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2 

t 

MR* BOPGOODi Smm consent* 


3 

TBB COURT* It Will be received. 


“ 4 

(Defendant's Exhibit W received in evidence.) 


5 

0 Mr. Gels, X show you Defendant's Exhibit X marked 


6 

for identification, page 116 of the New York Times 


7 

Magaxine for September 16, 1973, making reference to 


8 

Safari coats available at Abraham 6 Strauss, and I ask if 


9 

there was anything that you did with respect to that 


10 

(handing)7 


IV 

A I have no recollection of seeing this 


12 

advertisement. 


13 

MR. WELS: i offer Defendant's Exhibit X marked 


14 

for identification in evidence. 


15 

MR. HOPGOODt Same comment. 


16 

(Defendant's Exhibit X received in evidence.) 

| 


17 

0 Abraham 6 Strauss is also one of the stores 


18 

referred to on Plaintiff's Exhibit 39 where policing by 


19 

Abercrombie 6 Pitch resulted in abatmnent of infringmnent. 


20 

I show you Defendant's Exhibit Y marked for 


21 

identification which is also a Mew York Times Magazine Ad of 


22 

Septssd>er 16, 1973, page 30 making referenoe to a Safari 


23 

suit available at Neil's, and I ask you if you did anything 


24 

with respect to that. 


25 

A I have no recollection of ever seeing this ad 
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before, nor have I hoard the company. Noil. 

MR. MELS» I offer Defendant's Exhibit Y marked 
for identification in evidence. 

NR. HOPGOOD: Same comment. 

(Defendant's Exhibit Y received in evidence.) 

0 I show you Defendant*8 Exhibit Z marked for 
identification being an advertisement for Safari Land 
Bolsters and accessories appearing in Gun World Magazine 
for April 1970, and I ask you if Abercrombie 6 Fitch did 
anything with respect to that use of Safari Land (handing). 

A X haven't seen this. I have no recollectionof 
having seen this advertisement before, Mr. Weis. 

MR. MELS: I offer Defendant's Exhibit Z marked 
for identification. 


MR. HOPGOOD: 

A? 

unrelated'YOlothing. 


I object to this, your Honor. 


It is 


THE COURT: Overruled. I will take it. 

■» 

(Defendant's Exhibit Z received in evidence.) 

THE COURT: Are you down near the bottom of that 


barrel now? 


MR. WELS: Three more to go, your Honor. 

Q X show you Defendant's Exhibit AA marked for 
identification, being an advertisement from the New York 
Times of July-23, I believe it was 1972, but I am not 
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positive about tha year, of Rogers Paat referring to a 
Safari atyla baitad jacket, and I ask you if you did 
anything about this (handing)? 

A I hava no racollaction of having saan this before. 
MR. WELSt I offer Defendant's Exhibit AA marked 
for identification in evidence, your Honor. 

MR. HOPGOODi I can't object to it, it was 

published. 

(Defendant's Exhibit AA received in evidence.) 

MR. WELSs Defendant's BB marked for identification 
is mistakingly a duplicate of that, so I will not make the 
offer. 

Q I show you Defendant's Exhibit CC marked for 
identification which is an advertisement of Rogers Peat 
again in the New York Times for Sunday, May 10, 1970, 
with advertisements for the Safari look, the Safari 
sip-front jacket, and I ask you if you did anything with 
regard to that (handing). 

A Z have id recollection of this ad, Mr. Weis. 

MR. WELSt I offer Defendant’s Exhibit CC marked 
for identification in evidence. 

MR. HOPGOODt I can't object if the item was 

published. 

(Defendant's Exhibit CC received in evidence.) 
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HR. WELSt That completes that series, your Honor. 
If I My joat have a womant. 

® ** r> c *^ 8 ' thia morning and yaatarday r Mr. Hopgood, 

in hia quaationing o£ you, mada rafaranca to trademarkings 

in terms of Safari/ and I believe tha gar.eric use of the 

» 

tan Safari. 

Do you know what the diffaren is batween 
tradamark uaa and generic uaa? 

A I don't faal qualified to answer that question. 

I think it la a technical question that I faal uncertain of 
and I would rather not try to draw a conclusion myself. 

® Wall/ whan Mr. Hopgood made rafaranca to a 
generic uaa — 

MR. HOPGOOD: Your Honor, I must object. I don't 
baliava I used tha word "generic" at all. 

Q I show you an advertismnent of Abercrombie t 
Pitch appearing in tha New York Times on September 7, 1972 — 
MR. HEW t I will ask to have this marked 
Defendant's Exhibit DD for identiflcation. 

(Defendant's BxhihltDD marked for identification.) 

Q I ahow you Defendant's Exhibit DD marked for 

identification (handing). 

A Yes. 

0 That was published by Abercrombie & Pitch in the 
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*9* Tori* Times, "The suprsms Safari ours alone, most 
significant Safari suit around, our authentic Safari." 

I note, I call your attention to the fact that 
Blend of finest cotten and daoron polyester"with 
the letter "R" in a circle after "dacron" but nowhere* 
is there the letter "R" after wherever the word 
"Safari" appears here. 

h That’s correct. 

Q When do you make use of the letter "R" after 
Safari? 

MR. ROPGOOD* Objection, your Honor. This witness 
has expressly said he had nothing to do withthe preparation 
of the advertisements. 

the COURTi Let him complete the question first. 

MR. HOPOOODt i thought he was directing — 

THE COURT: He had not put the question yet. 

MR. WELS? Tour Honor, I will offer — 

THE COURT* Put your question to the witness or 
withdraw it. 

0 My question is, you are familiar with the 
advertising at Abercrombie « Pitch, are you not? 

You follow it, you read it? 

A Yes. I don't even read it that thoroughly. 

THE COURT* Let's not go into that again, 

211 

SOUTHERN OISTRICT COURT REPORTERS. U S. COURTHOUSE 
■■ SOUEV SQUARE. NEW TORE, N.v. CO 7 4SS0 





1 


mmq 34 
Mr. Mala 


Geie-cross 


163 


2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Do you remember testifying yesterday with respect 

% 

to your familiarity with the catalogues that go out? 

A Tea. 

0 Tou are familiar with those? 

A The catalogues I am familiar with, yes. 

Q And in the catalogues on occasion when the word 
“Safari" ia uaed the letter "R" appears. 

A That's right. 

Q Do you know what the occasions are when the letter 
•r" appears as distinguished from when it does not appear 
after the word "Safari". 

MR. HOPOOOD: Objection, your Honor. The 
question seeks from the witness — 

THE COURT: Will vou wait just a minute? 

I hare A note here from my clerk. 

All right, what is vour objection. 

MR. HOPGOOD: The objection, your Honor, ia that 
the question seeks from the witness an answer which 
requires a capability as to wnich the witness has 
already disqualified himself. He had nothing to do with the- 
THE COURT: The objection is sustained. 

MR. HOPGOODi Thank you, your Honor. 

0 Can you tell me what the phrase "The supreme 
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Safari, ours alone" conveys to you? What does that mean to 
you in the advertisement as you read it. 

A "Supremo Safari" to me conveys that it's the ton 
quality Safari merchandise, "ours" means it's 
Abercrombie's alone. 

MR. WELS: Your Honor, I offer Defendant’s Exhibit 
DD marked for identification in evidence. 

MR. ROPGOODi Wo oblection. 

THE COURTi Received in evidence. 

(Defendant's Exhibit DD received in evidence.) 

MR. WELS: Would you mark these as Defendant's 
Exhibits EE, FF and GG for identification. 

(Defendant's Exhibits EE, FF and OG mai-ked for 
identification.) 

Q Mr. Geis, I show you Defendant's Exhibit EE 
marked for identification being an advertisement of 
Abercrombie ft Fitch appearing in the New York Tiroes on 
Sunday, December 12, 1971 with the caption "Abercrombie is 
a Christmas Safari." 

MR. HOPGOOD i Your Rt.nor, I oblect to 
questions about this ad. As far as I can see it has nothina 
to do with clothing. 

THE COURT: Well, he wants to show that it w«3 

used in other than as a trademark. 
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MR. WELSt Tea, '/our Honor. 

Precisely. 

TH* COURT* Therefore, he argue* that since he 

used the word "Safari" other than as a trademark, he has 

\ 

that sans right, particularly where you don’t notice any 
registration on it. 

The objection is cverruled. 

MR. WEL 8 * Tour Honor reads my mind well. 

THE COURT* The objection is overruled. 

THE WITNESS* What is your question? 

MR. WELS* I am going to offer this in evidence. 
MR. HOPGOOD* No objection. 

i 

THE COURT* Received in evidence. 

(Defendant’s Exhibit RE received in evidence.) 

THE COURT* That seems to be the crux of this 
whole case, gentlemen. There is no question but what 
Abercroefcia « Fitch have a right, a legal right to the 
tradoaark "Safari" when it is applied specifically to an 
article of merchandise. 

Bat you can’t take a word like that in terms used 
in everyday language to describe — the whole problem in 
this case as I sec it is not the recocmition of 
A b e rc ro mb ie a Fitch’s right to the word “Safari as a 
trademark, but to the wording of an appropriate injunction. 
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Th*y are entitled to some Injunctive relief, and that is 
what Irritates ms a bit. 

You men have not concentrated on what I think is 
the crux of the case. I think it is quite evident 
Abercrombie & Fitch are entitled to injunctive relief of 

j 

some nature. What is the extent of it? 

What is the wordino of it? 

You have gone on about evervthinq but that. 

Go ahead. This is the first piece of evidence that thrown 
light on the problem in this case. 

MR. WELS: I have Defendant's Exhibit FF narked 
for identification, being an advertisement of Abercrombie & 
Fitch appearing in the New York Time3, and I cannot aivo 
the precise date, which is, "City Safari with Willis & 
Geiger's iimsecable white dacron" with a "R" and "polyostor 
poplin Safari suit," and I offer Defendant's Exhibit FF 

■ 

marked for identification in evidence. 

MR. HOPGOOD: You can't give me any general idea 
as to time. 

MR. WELS: T would say it was 1972 or 1^73 , 

Mr. Hopgood, but I can't tell you precisely. 

MR. HOPGOOD: No objection on your representation. 
(Defendant's Exhibit FF received in evidence.) 

MR. WELS: I have here, your Honor, Defendant's 
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Abercrombia 6 Fitch, and referring to one-third to one-half 
off the original prices on the world's most exclusive 
roughware cloth designed originally by us for African 
Safaris, which I offer in evidence. 

MR. HOPGOODt Mo objection. 

THE COURT* Whose ad is this? 

MR. MELS * Abercrombie's. 

THE COURT* Received in evidence. 

(Defendant's Exhibit HH received in evidence.) 

MR. MELS* I have here, your Honor, Defendant's 
II narked for identification which hears the imprint 
of Abercrombie 6 Fitch Company, and with respect to 
the amasing Kalahari Orill. 

THE COURT: The which? 

MR. MELS* The amaslng Kalahari Orill. And which 
states that Robert M. Lee, the prominent hunter, 
expedition outfitter and author of the wildly heralded 
book 8afari Day discovered while in Africa's famous 
Kalahari Dessert, and I offer this in evidence. 

MR. HOPOOOD* Objection, your Honor, it has 
nothing to do with clothinn. Why don't you say what it is. 

MR. MELS* I did. 

MR. HOPOOOD* Did you say it was nrinted by 
Hunting World? 
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HR. WELS* It bears the Hunting World copyright 
at tha bottom, and It — 

MR. HOPGOOD* Just say it's goods othar than 

clothing. 

MR. VfBLS r Thaaa are grills to which we had 
some avidanca yesterday with some identification yesterday 
by Mr. Gals. 

THE COURT: I are going to taka it in evidence. 

My point is that by your own actions you have marked out 
the line that you feel Safari can be used without 
infringing on your copyright. 

MR. HOPGOOD: Your Honor, that was printed by 
Hunting world. 

THE COURT* I don't care who it was printed bv. 
MR. WELS* It bears the imprint of Abercrombie & 

Pitch. 

THE COURT* All right. Corae on, let's get going 
now, plaaaa. 

(Defendant's Exhibit II received in evidence.) 

BY MR. WELSi 

Q Mr. Gels, I show you Defendant's Exhibit JJ 
marked for identification, and I ask you if you can tell 
me what this is (handing). 

A This is a directory, an Abercrombie & Pitch 
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directory. Z don't know what year it ia. 

0 Whan cuatoners come into the store are there 
piles of these for the customers to take so they know 
where to go to find things? 

A Well, they are available. Nr. Weis. T don't 
know whether they are piled up or whether they ask somebody 
for one. This I don't know. 

0 But they are there. 

A They are there, yes. 

0 They are there for that purpose? 

A Yes, that's correct. 

Q And the things are listed alphabetically, 
are they not? 

A Yes. And the floor that it's located on. 

Q Are there any trademark registrations notod on 

that page, on that document, that directory? 

A Well, there's an item under "S" Safari < ns, 
ladies, 2, men's 5. 

0 But does that have any trademark registration 
alongside that? 

A No, that's -Just a listing of Safari clothes. 

0 So they confine things for Safari, Safari clothes. 

A That's right. 

There is no identification to a trademark listed 
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2 

har«i Z misunderstood you. 

3 

MR. MELSi I mould offsr Defendant’s Exhibit JJ 

4 

maiiced for identifloetlon, In evidence. 

5 

MR. HOPOOOD: Mo objection. 

6 

(Defendant's Exhibit JJ received in evidence.) 

7 

Q I shorn you here Defendant's Exhibit KK marked 

8 

for identification which is an Abercrombie 4 Fitch catalogue. 

9 

its copyright 1971 so I mould assume from what M»-. Hopgood 

10 

aid that this was for use In the year 1972 — 

11 

MR. TIOPGOODt No, I was talking about what 

12 

appeared to be the practice for Hunting world. I made no 

13 

such statement for Abercrombie 4 Pitch. 

14 

Now, this is an Abercrombie 4 Fitch one, isn't it? 

15 

MR. MELS*. Yes, 1971. 

16 

THE COURT: I told you I am here not to listen 

17 

to talk between lawyers. Do you have any objection to it, 

18 

Mr. Hopgood. 

19 

0 This is copyright 1971, and it is entitled 

20 

Abercrombie 4 Pitch is a Christmas Safari. 

21 

I ask you if you are familiar with that. 

22 

Mr. Gels (handing). 

23 

A Tes, I remember when this was nublished, Mr. Wela, 

24 

yes. 

25 

MR. MELS: I offer Defendant's Exhibit KR marked 
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for identification, in evidence. 

# 

HR. HOPOOODt NO objection. 

(Defendant's Rxhibit KX received in evidence.) 

HR. HELSi I would like the record to show, your 
Honor, that the inside cover of this says "There vas a time 
not too many years ago when the only thing people thought 
of when they encountered the word Safari was a big game 
hunt led by an expert quids under the broiling African 
sun. Very dramatic, very expensive. Something verv few 
people could hope to experience. Those Safaris still 
exist. But now ws have a new kind of Safari, a much more 
pleasurable one. It’s a 1971 Abercrombie & Fitch 
Christmas gift Safari, and it can take place right in the 

comfort of your own home with this book as your exoert 
guide”. 

Then it goes on to say, "We hope that you will 
join in this 1971 A i F Christmas fJift Safari. We know 
that you will find it richly rewarding." 

I will call the Court's attention to the fact 
***** ****■• catalog, which is 82 pages, references to 

Safari as such appear to appear only on pages 31 and 32 
and on page 71. 

I would also call your Honor's attention to the 

fact that on page 31, item c, appears this entry, "Exclusive 
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Abercrombie, the authentic Safari buah jacket teamed with 
western styled trousers," and there is no trademark 
identification or registration thereon. 

I have here Defendant's Exhibit marked for 
identification LL-10 being an advertisement of 
Abercrombie * Fitch appearing in the Hew York Times for 
May 23, 1973, and I would offer this in evidence. 

MR. HOPOOOD: No oblection. 

t 

(Defendant's exhibit LL received in evidence.) 

MR. MELS: And 1 would call your Honor's 
attention to the fact that this advertisement says — 

MR. HOPGOODt It speaks for itself, Mr. Weis. 

MR. MELSi It is in evidence so I can read from 
it. "Wa put the mark on the word Safari because we own it' 

MR. HOPOOODt I don't think it was read quite 


correctly, your Honor. It says "Wa put the mark on he 
word 'Safari' R" in a circlg/because we own i 


w*, WWII 

THE COURTt What I am going to ask you men to 


do in this case is submit to me the proposals and 
counterproposals of ©revisions for injunctive relief. 
It might seem advisable for you to get to work at that 
as soon as you can. 

Perhaps we could terminate this case without 


the necessity of having a lot of appeals later on. 
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Mo sense of having a decree hara that la going to ba 
just tha beginnl nq of a succession of lawsuits. 

MR. HOPOOOD* We will ba vary glad to cooperate 

your Honor. 

THE COURT: It han to ba dona in such a way that 
tha Court isn't constantly supervising tha use of the 
word "Safari" in one form or another. So that everytime 
tha plaintiff feals his copyright is violated we get a 
motion to punish for contempt and we will be hung up with a 
lot of lawsuits over nothing. 

In the meantime about five years from now this 
Safari business will be out of tha window and maybe we 
will have astronaut suits or something. 

MR. HOPOOOD* When would you like it, your Honor. 
THE COURT* Kb soon as you can give it to me. 

Don't kill yourselves over the weekend. Give it to me 
next Tuesday if you want. 

MR. HOPOOOD: Thank you. 

THE COURT* We can’t make the Court the umpire 
of this thing. I am not going to appoint a special master. 
It's going to cost everybody money. These Safari outfits 
win be out of tha window God knows when. It might be 
out of tha window overnight, who knows. Two years. One 
year. Tou gat so much time out of this. 
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All right. 


M*. WELS* Ha will ba vary glad to continue our 


discussions. 


THE COURT* Xa there anything alsa now? 


Because I hava to taka my racass now. 


MR. MELS* All right, than wa will keep tha 
raat until Monday, your dqpor. 


THE COURT* Do you hava aitymora? 


MR. MELS* X havacne more, your Honor, tihich I 


would Ilka to aark for identification. 


(Defendant's Exhibit MM narked for identification 


MR. MELS* X will suspend with this, your Honor, 


until Monday afternoon. 


MR. BOPGOOD* I waven't seen it. 


MR. MELS* I want to ask Mr. Gals if ha could 


^ v * <J®ta when it was published, because it doesn't 


to bear a date. 


X wanted to ask Mr. Gels if he could tell ne when 


this, if you recall, when it was published (handing). 


Me know it's an Abercrombie ft Fitch publication. 


THE WITNESS * You have been unable to find a date 


in hers, Mr. MUls? 


MR. MELS» Mr. Hopgood and X have been unable 


to find a date. 
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THB COURT: Have you got a copyright? 

MR. WELS j And there la no copyright notice ir. it. 
THB HI TNI? 8 81 I will be glad to find out. 

MR. HEL3: May we offer it in evidence and 
••tabliah the date next week, your Honor. 

MR. HOPOOODt Hell, your Honor, T — 

THE COURT: All right. Received in evidence. 
(Defendant's Exhibit MM received in evidence.) 

THE COURT: All right then, gentlemen, until 
Monday at 1:10 in courtroom 129. 

(Court adjourned as above noted, at 3:40 o.m.) 


I 
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Abercroabia ft Pit ah 

\ 

70 Civ. 377 

Hunting World 


Now York, Now York 
December 3, 1973 - 1:30 P.M 


(Trial rosuned.) 

HENRY c. GEIS rewumed. 

CROSS-EXAMINATION (continued) 

BY MR. WSLS: 

Q Mr. Geis, when wo wound up on Friday, Defendant*i 
Exhibit Ml having boon received in evidence, and at that 
tine you were trying to ascertain when this was published 
by Abercrombie ft Pitch. You told bo that you have be<sa 
Able to refresh yourself. 

A Could X just see it, Mr. Mels, and make sure? 

Q O* course (handing). 

A We both were unable to find the date on the 
catalog itself. H ow e ver, there is an order blank in the 
catalog. At the moment I can't even find that. 

Q Here it is. 

A Each order blank is coded so that when the 
order comes in we know its date. This is 1971. 
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0 Vsry good. 

A As indicated by X71 on ths order blank. 

MR. MELS: That relates, your Honor, to 

Exhibit MM 

Q *•« have also said, Mr.Gals, that if it ware 
possible you oars going to try to attempt to find out 
whether Abercrombie subscribed to aclipping service which 
informed it of advertisements in which Safari appeared. 

Have you been able to check into that? 

A Yes, I hive, Mr. Weis. The advertising depart¬ 
ment at Abercrombie subscribes to Burrell's Clipping Service. 
This particular clipping service gives copies of clippings 
of newspaper articles originating in New York, Chicago, 
and San Francisco, that pertainto general information that 
might be in a newspaper column relative to Abercrombie & 
Fitch. 

In other words, it does not give us copy of ads. 
For instance, one here is an article "Get High 
by Flying a Kite." 

There is an article on flying a kite and it says, 
"Certainly a legitimate sport." She says, "Abercrombie 
* Fitch and Design Research carry them, not just toy stores,” 
that is illustrative of the type of clippir-g that we would 
get. 
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Here is a few norr* if you want to soc then 
It doss not 90 so far as advertisements, how 


Ho, no advertisement* at all. 


svsr. 


Q Do the instructions to Burrsll include furnishi 
you with editorial use of the word Safari? 

A No. No. Just Abercrombie ft Fitch as relates 

to publicity matters or matters of general interest appear- 

> 

ing in those newspapers. 

Q You were also going to ascertain, if you could, 
the extent of the participation in your advertising catalog 
publishing program by participating vendors of the merchandia 
that you sold. 

Have you done that in terms of the suppliers of 
the Safari merchandise? 


A Yes, I have. Hr. Weis. I obviously didn't have 
an opportunity to inspect each month for the last ter years. 


but in general 


, I have ascertained what the proportioi 


of the vendor credits were from the various suppliers we 
talked about. 

Number 1, in particular, was a great deal of 
our Safari clothing which is purchased from Willis 4 


Oaiger. Willis ft Geiger has no advertising allowance to 
Abercrombie. Z suppose, no one else either, but we don't 
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*>•" »• had a women's Safari Oxford style 
»«!•. that was m question or that you questioned. Mr. Mel., 
rn. vend .. happen, to be the Safari Top.ider Division of 
nlroyal. They have a standard policy, rhsy allow 3 per 

I cent advertising based upon 3 per cent of the cost purchase, 
that ara mad# fra* that vandor. 

By looking at our record, bri.fiy and discussing 
it with the buyer, the annual purchase, over the past ten 

/.«. produced an advertising allowance for this particular 
item of 1.., than *500 per year. Mr. Mela, t . ... 

now in addition, we buy other top.ider i«uw»a that are not I 
safair, but this *500 only relate, to the Safari oxford. 

Mow we had a Safari round hat for men that was 
quest!, nad also, a™l the manufacturer i. By.r Rolnlck. That 
i. « little bit -or. oaiaplieated than this on. here. They 
“** advertising .Uo.cc. P.ymhnt. or edit. to us. which 
can dluct fro- their bill, or . 1 .. i, „ have no bill 
d». th^ willglvs us a check i and it is based on it... 
appearing in our catalogs. They do not give ua ne-wp.p., 

*de. - haven't had any but we have had catalog ads. 

»—d upon a review of the record, and di.cus.io. 
With the buyer, w. receive so-^rt^r. betoken twelve 
*1500 per y.ar for th. ten year. i„ quMtlon . 
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la that In connection with all of their mer- 


A z am just going to explain that. Approximately 
one-half of that, of the merchandise purchased from them 
is Saf4^ The other half would be non-Safari items. And 
of the Safari items, there are five style hats that would be 
involved, or caps, which is the collection we exhibited 
the other day. 

Q Do they make all of those hats? 

A They make all those hats, so that there are 

five style hats that they make for us, and that would have 
to share basically in one-half of the twelve to $1500 per 
year. 

I think you could appreciate the time element 
would not preelude a month by month inspection. I hope 
this gives you information that is helpful. 

q Tes, it does. It is very helpful, Mr. Geir. 

Inciddn tally, is it correct that tfillis & 

Gsiger manufacture the Safari cloth which is used in your 
Safari clothing? 

A Mo, they purchase the cloth for us, Mr. Mels, 
jt used to be manufactured abroad. It is my understanding 
talking to the buyer that it is manufactured in this country 
but Millis i Geiger buys it and uses it for our orders. And 
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aa a matter of fact we uaed it to make cullottas or anything 
in our workroom we in turn by it froai willia ft Geiger lecuus* 
we don't buy that much that we would buy it direct, so he 
buya it and stocka it and even aella small quantities to 
us. 

Q There was same reference the other d^y to the 
maintenance of quality control. Does Abercrombie 6 Pitch 
Itself maintain a quality control with respect to their kind 
of merchandise or is it maintained by your supplier? 

A Well, with respect to the merchandise thatwillis 
ft Geiger manufacture for us, there is a joint control main¬ 
tained by Willia ft Geiger and Abercrombie because some of 
the itaaw that we want in a garment originate froa. an idea 
that one of our buyers had. 

So that they constantly examine merchandise 
that is bought from Willia & Geiger to see that it meets 
their general standards. 

Q And Willis t Geiger —out the examination of 
the stuff that comes into Willis ft Geiger from the cloth 
manufnature?, s»*y, that is maintained by Willis ft Geiger? 

A That's right, yes. The cloth, he seea that 
before we do. The only tine we see it would be when it 
is manufactured into a finished garment, unless, for some 
reason, one of our buyers might go down and see it in a 
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raw material bolt form. 

Z wouldn't know how oftan that happens. 

Q Does your quality control system apply with 
respect to all of the garments that you get from Willis 
k Geiger or do you just spotoheck it? How do you do it? 

A Hell, they buy each item according to the 
specifications they want. Now Willis ft Geiger makes all 
of certain classifications of merchandise, and they work 
with ihe buyer and his staff on almost, you know, a weekly 
basis, so I couldn't tell you when they examine it. 

Perhaps when it comes in, bu*: they are satisfied from the 
long relationship that Willis ft Geiger knows the quality 
that our people want and conforms usually to that quality. 

Q I show you Defendant's Exhibit NN for identi¬ 
fication, Mr* Geis, which is an advertisement appearing 


in the Mew York Times for Monday, December 3, 1973. That is 
today. This is an advertisement of Sport ft Travel appearing xx 
on Page 54 of the Times called "For our Tiger Print VeJ etaer 
Safari and bag." 

Have you seen that? 

A Mo,I read the Wall Street Journal. No, I 

haven't seen that. 


Ml. WEL8: Your Honor, I offer Exhibit NN 


in evidenoe. 
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Geis-cross 


MR. HOPGOOD: Mo objection. 

THE COURT: Received in evidence. 

(Defendant's Exhibit NN for identificaton 
was received in evidence.) 

0 X .how you Def.ndant'. Exhibit 00 for ldanti- 
ficatlon which appaars to b. u Ab.rcroi.bl. « ritch catalog, 
spring end anraiar 1973. 


Toe are familiar with this as being an AbercrombJ 


ft Pitch catalog? 


A That was published in spring, yes. 

Q And on Page 29 there are references to Safari 


A Yes, there is. 

MR. MELS: 1 offer Defendant's Exhibit OO for 
identification in evidence. 

MR. HOPQOOD : No objection. 

(Defendants Exhibit 00 for identification 
was received in evidenoe.) 

0 On Page 29# Mr. Geis# Item JC on that page is the 
Safari cloth all-around hat with wide brim for rain, sun 
promotion by the Byer Rolniek# sand ootton 6-7/8 to 7 - 3 / 4 . 


Is that the 


round hat that we were talking about before? 


Tou said that was manufactured by — 


6 


Ym, I think th. on. w. hod vm. « un'a hat. X. 

' 23 3 
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Geis-cross 


ihat a aan's hat, Mr. Mala? 
Q Yes, air. 


A Yes, that would be it. 

MX. HOPGOODt Malt a minute, please. I don't 
even understand — 

MR. MELS: Ha talked about a contribution from 
Byer Rolnick for an all-around hat. This is the same thing 
we spoke about (indicating). 

Q Z show you Defendant's Exhibit PP for identi- 

* 

fioation. Could you tall us whether this is Abercrombie 
« Pitch's Christmas catalog for last year? 

A Yes, '72 Christmas. 

MR. MELS: Z offer Defendant's Exhibit PR for 
identification in evidence. 

MR. HOPGOOD i No objection. 

(Defendant's Exhibit PR for identification 
was received in evidence.) 

f Q Z call your attention, Mr. Geis, to Page 54 
in this Exhibit PP which relates "How about giving Africa 

this year? (1) Znvitation to Safari; (2), Headquarters 

• • 

Safari; (3) the Zambia Safari Trail; (4) Your own 
independent Safari, and (5), other than Africa." 

Mas this the first year that Safari material 


of this character was included in Abercrombie a Pitch's 
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Geis-cross 


catalogs, to tha bast of your knowledge? 

1. Well, Mr. Weis, this particular page here is 
an advartisaaant by Adventures Unlimited, which is an agency 

for travel operating in Abercrombie & Fitch, and I really 

% 

don't know their policy in putting this ad in. 

0 It says "AGents for travel located at Abercrombie 
& Fitch, Maw York, San Francisco." 

A That's right. 

Q You msan they pay Abercrombie t Fitch — 

A They rant space. 

Q — for inclusion in the catalog? 

A No, no, we give them free space in the catalog, 

and they pay us rant for occupying tha premises. 

Z don't control their ads other than that we 
can object to anything that is improper or so forth. 

Q Z also call your attention to Pages 12 and 13, and 
here on Page 13, the caption for the page is "Exclusive 
ASF Gift Safari. Give her the complete Safvi outfit 
for this Christmas." 

Mhat of your trademarked Safari it«s& are 
included in that advertisement, that particular advertise¬ 
ment? 


Zt would appear none. 

So that you are using Safari in a descriptive 
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Geis-croas 


187 


sens* there,ere you not? 

A In this particular case it would appear that 
that is correct, Mr. Mels. 

0 Then on Page 12, Item A is "Safari sport coat 
in ,light weight 100 per oent cotton, features roomy pockets, 
horn buttons by Gordon of Philadelphia for us alone." 

That doesn't have any registration indication. 
,You are using that in the descriptive sense, are you not? 
MR. IIOPGOODi Objection. 

THE COURT: Overruled. 

A Mali, there does not seem to be a Safari item 
labeled as such. There is a reference to Safari. I 
don't know whether it is intended to be descriptive or not. 

THE COURT: I thought you were ooing to limit 

these. 

MR. MELS: I am right at the tail end, your 

Honor. 

THE COURT: Pardon? 

MR. MELS: I am right at the tail end. I just 
have two or three more to go. 

THE COURT: All right. 

MR. MELS: But in oonnection with the witness' 
statement, your Honor, that he is not familiar with the 
difference between descriptive and trademark use of 
the word, there has been reference to Mr. Geis' affidavit. 
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Geis-cross 


THE COURT: Forget about that* Mr. Weis. I 


don't think you gathered the full import of my comments 


Friday. 


The witness has testified that when some ad¬ 


vertisement was called to his attention* or it came to 
his attention* either through his own organization, through 
his own meetings* or from complaints or comments made by 
customers or buyers or users, he would check over that item, 
and he would then consult with his legal department or 
the attorney* and if it warranted action, then he would 
begin, sometimes writing a letter himself. 

I observed, and the reason I commented 
on it on Friday was that it seems that by their own action, 
these parties have framed the terms of a consent decree 
themselves. He doesn't say that these ads which later 
became the subject of the correspondence which has been 
introduced in evidence were the only advertisements that cam£ 
to his attention* but he says "These are the ones that we 
felt we should take action w'.th reference to." 

f 

Those would well fall within the terms of 
a decree granting injunctive relief. 

With reference to the others on which he has 
no record of having correspondence with the user, one might 
well be justified* and I think I am justified from the 

837 , 
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G«is>orou 


109 

% 

evidence in droving the conclusion that no coaplalnt was 
' node, no correspondence oncuaod because Abercrombie « 

Fitch fnlt that efforts to obtain injurctive relief with 
respect to these advertisements would be unsuccessful. 

MR. WELSt Your Honor, what I am talking about 
here are not advertisements by others. I am talking 
about advertisements by Abercrombie & Fitch, and uses by 
Abercrombie i Fitch of in turn a descriptive sense. 

THE COURT: Yes, but that just fits in with ny 
comment. Abercrombie a Fitch not only used tie word Safari 
in connection with their trademark, and in connection with 
speeific items of goods, but they used it as a general 
generic description of word. 

MR. MELSt That is the point I was trying to make 

your Honor. 

THE COURT: You have made it already. 


MR. MELS: Thank you. 

TEE COURT: 2t is there and I think an analysis 
of this whole situation will aid you in framing a proper 
decree, such as Jtige Lasker set out to do. Your objection 
to Judge Lasker's decision wss one that primarily seemed 
to me a procedural abjection. Apparently his opinion 
<fives evidence that he just followed along with the reasoning 
that struck ms to be correct. 


«* 
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Ce is-cross 
However, qo ahead. 


MR. WELS: I an not going to ask questions 
■bout these, but I am just qoing to offer ir evidence — 

THE COUFT* You were going te study this thing 
and when were you going to let me know, tomorrow, or 
Wednesday? 

MR. WELLS: This memorandum which was written 
over the weekend is being typed up today, and it will be 
submitted to your Honor this afternoon or tomorrow morning 
depending on when my girls can get it down. 


opponent? 


THE COURT: You will give a copy to your 


MR. WELS: Yes, of course, I always do. 


would like to offer then in evidence Defendant's Exhibit 
00 for identification, RR for identification, and SS for 
identification; all of which are advertisements of Aber¬ 
crombie « Pitch, the first being an advertisement in the 
New York Times and the other two being catalogs. 

0 Exhibit oo for identification, Mr. Hopgood and 

1 have guessed that this is probably 1970 because the order 
form says T-8/70. 

A That would be right. 

Q And you hav. identlfi.d thi. a. an advertlaementj 
of Abercrombie 6 Fitch? I 
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Geis-cross 

A That la right. New York Times Maaaxine. 

0 And PR for identification, which bears a copy¬ 
right 1972, ia that one of your catalogs? 

A Yea, thia is a 1972 catalog. 

Q And SS for identification, which is called the 

Blase Trail 1973, this is also an Abercrombie & Pitch 
catalog? 

A That's right, that was published in September 

of '73. 

MR. WELS: I offer Defendant's rxhibits 
RR and SS for identification in evidence. 

MR. HOPOOOD: No objection. 

(Defendant's Exhibits OQ, r B , nd SSf ro _ 
apectively, were received in evidence.) 

MR. MELS: I have no fr rther guestions for Mr. 
Gels at this time, your Honor. 

V REDIRECT EXAMINATION 
BY MR. HOPGOOD: 

0 Mr. Gaia, I forget whether the figures that you 
were asked to develop were brought out and marked an an 

Were they? Didn't you get some figures together? 

THE COURT. I don't think thev were marked, 
but he used the paper as he read from it. 

MR. nopGOOD: Thank you, your Honor. 
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A This would bo it (handing). 

0 You hsrve just handod no a shoot bo .ng columns 
of ontrios for tho yoars 1970 — that is tho wrong one. 

That is ono wo talked about yostorday. 

THE COURTi You wore on a yollow place of papas 

today. 

(Witness hands paper to Mr. Hopgood.) 

0 This is for tho yoars '65, '66, '67, '68 and 

*697 

A That's right, that is previous to this ono we 
talked about Friday. 

Q You developed this somewhat 'along the linen 
of how the other one was brought out the othe. day? 

A The other one is what? 

MR. HOPGOODi I wish Z had the number. I 

don't. 

MR. WKL8( I have that, Z think, Mr. Hopgood. j 
MR. HOPGOODt Exhibit 47 was the one the other 
day an! Z would like to nark it as the next exhibit — 

I 

THE COURTI Zt would be nioe if you mads it 47A| 

1 

j 

and we would have it all together. 

MR. HOPGOODt All right, let's do that, 47A. 
(Plaintiff's Exhibit 47A was narked for 
Identification.) 
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mbb-17 


Mr.Wela? 


Honor. 


G«l»-red!root 


MR. HOPGOODt la thoro any objection to this. 


your 


MR. WELS: There is no objection to it. 


(Plaintiffs Exhibit 47A was received 
in evidence.) 

0 Mr. oeis, I notioe this does not have all the 
refining detail of th. previous on.. i 8 that Just because 
you couldn't get th. d.t.11 In th. time available? 

A Y ®*' "• hmd th * d *tall records available for 
1970 to 73, and th. detail record, prior to '73 are over 
in our warehouse in Moonachie. However, we are in the 
prooea. of moving fro. 'oraat Hills to Moon ache, » n d after 
leaving the court I discovered that they haven't been 
unpack.,: and th.y .re in lactal containers. However, I did 
■jet the Information in total fro. our 1120. federal incone 
tax, so that we have figure, here that, while they are not 
in the suae detail .. the one. for the years 1970 to ' 73 , 
■Jive the .use - glv. th. total for the respective y„ r , 

1905 to '69. which was developed in a .lightly different 
technique. 

o So the first row of numbers that you have for 
arioua years nro the actual amounts reported to the 
federal Government on Inoom. tax form, for advertising. Is i 
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Gels-redirect 


•It 

that it? 

A That's it, listed aa advertising on the face 
of 1120 . 

0 And to sake those figures eoaparable with totals] 
T* v * n i» Exhibit 47, is that the reason for these other? 

^ Yes, I added an estimate of salaries because 
is classified under rederal income tax with all 

salaries and I added an estiMate for advertising postage 
because all postage is grouped under this in the 1120; so 
Z added those in as estimates so that we would have a 
comparison with the figures that were supported fro* the 
detail. 

I Q Based on your knowledge of the handling of accounts 
of the oospany over the years, are the nusfcers which you 
have given as grand totals on Exhibit 47A realistically 
eoaparable, are they talking about the sazae things, as the 
sub total that you have given on Exhibit 47? 

A That's correct. 


0 Which is that total, which row is it? ' 

A It is the last row on both sheets. 

Q You mean after contributions? * 

A That's right. 

Q All right. Mr. Weis had you identify various 
advertisements and other promotional items of Abercrontoic 
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4 Fltch ' •*»<* «ong them was Exhibit DD, which I now show 
you, and noting that this is a garment in connection with 
hav ® you "»y doubt in your mind that the garment 
which waa sold pursuant to the ad had the label sewn into 
it as you have testified with regard to the other garments 
marked here in this court? 

A All of the garments that are sold as advertised 
Safari or that are sold in the store as Safari have the 
Safari label sewn into them. 

MR. HOPOOOD: Your Honor, inasmuch as the crossj 

examination has enlarged the scope of time for use of 
Abercrombie 4 Pitch advettisements, I would like to mark 
and have received as representative three further ads that aje 

in the period since the lawsuit started. 

% 

I would like to have received as Plaintiff's 
Exhibit 67 Abercrombie 4 Pitch advertisement appearing 
in the Chicago Tribune January 15, 1971, having to do x/ith 
Safari shoes. 

THE COURT: Any objection? 

MR. MELS: No objection. 

(Plaintiff's Exhibit 67 was received in 
evidence.) 

MR. HOPOOOD: Next is Exhibit 68, reprint of 
.n advertisement from April 26, 1973, in the New York Times ! 
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<S>lt-ndlr«ot 

h * Tin ’ *° *”' Uh »•*«! aultin,. A. x und.„t another. 
i« no objection to that one. 

M*. WKLfij Right. 

(Plaintiffs Exhibit 68 was received 
in evidence.) 

•m. BOPOOOD, Next i. Exhibit «», . similar 
"•print .hat fro. the July 19, 1,73 of tha ^ york 

*i—, harln, to do „ith mor. Safari cloth... t understand 
no objection to that. 

MR. WELSt No objection. 

(Plaintiff'. Exhibit «, ... received In 
evidenoe.) 

MR. HOPOOOD, »,«, 1„ order to simplify matters, 
your Honor, I hav. collected mor. letter, h.vln, to do with 
cartain .tor™ „ to whlc* th.r. ... ^..tionin, on cross- 
•XMln.tion, and h.vln, to do with y..ra, aoma before, 

«d aom. .ft., th. lawsuit started. rt . y nave .u h«m 
ooll.ctad and sunMrlcod by a summary , hMt . , mlJ Uka 

to have th. whol. Matter marked .nd r.osived Exhibit 70 
Th. items within this coll.ction ,o from A to 
" ln °"* C0U * etl0n - »• th.r. any objection. Hr.w.!s 7 

m. WBL 81 x am just ,l«ncln, at It. It will 

take a nonent. 

MH. HOPGOOD: I will r.pr...nt that they come 
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Gels-redirect 


197 


tvom the files of Abercrombie & Fitch. 


to this* 


MR. WELS* I haven't any objection, your Honor, 


(Plaintiff'a Exhibit 70 was received 
in evidence.) 

MR. HOPGOOD* No further questions. 

THE COURTt You are through, Mr. Wells? 

MR. WBLS: Yes, I have no further questions. 

(Witness excused,) 

COURT* All right, next witness. 

MR. HOPOOOD* Your Honor, we would like to have 
the record reflect certain parts of a transcript of deposi¬ 
tions taken earlier in this action, the deposition of 
Mr. Lee, who is president of Hunting World, which was taken 
back in May cf 1970, and it has been filed with the Court. 

. THE COURT: I don't know where it is, but if 

it is we should hese it narked as an exhibit. Indicate 
to me what you want me to read. 

MR. HOPOOOD* Here is what I have done, your 
Honor. I don't know your pr.fer.nce in how to do thin, 
but I have outlined page and line to paqe and line, the parts 
which key in with that. 

THE COURT* Have you got the deposition? 

MR. HOPOOOD: Yes, sir. 

THE COURT* Have it marked for identification. 
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mbb-22 

MR. HOPGOOD: Very good. I an sorry for it* 
destroyed condition, but the transcript is there. That wouljl 

be 71. ' 

(Plaintiff's Exhibit 71 was marked for 

identification.) 

/ TOE COURT: Now, what is this Plaintiff's Exhibijt 
71 for identification? what is it? 

MR. HOPGOOD: That is the pretrial deposition. 

THE COURT: Of whom? 

MR. HOPGOOD: Of Mr. Lee, who is president of 
Hunting World. 

THE COURT: What is his full name? 

MR. WELS: Robert tfj. Lee. 

THE COURT: President of Hunting World rorpora- 
tion, the defendant. 

MR. HOPGOOD: That is right. 

THE COURT: You don't want to introduce the 

whole exhibit, is that it? 

MR. HOPGOOD: Mo, sir. 

THE COURT: You only want to introduce part of jLt? 
MR. HOPGOOD: Selected parts which I am 
summarising on one sheet. 

THE COURT: You have ■marised that on another] 

sheet? 
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2 

MR, HOPOOOD: TWo ahMta it turns out. 


3 

THE COURT: Two sheets. All right, mark that 


4 

Plaintiff's Exhibit 72. 


XXX 5 

(Plaintiff's Exhibit 72 was marked for 

* 


6 

ldentifioation.) 


7 

THE COURT: Have you got a copy for me? 


8 

You are now offering in evidence such portions 


9 

of 71 for identification which is set forth as excerpts 


10 

in Exhibit 72 for identification? 


11 

MR. HOPOOOD: That is right. 


12 

THE COURT: And on Exhibit 72 for identifica¬ 


13 

tion, you refer to the page and the line number? 


14 

MR. HOPGOOD: That is right. 


15 

THE COURT: We can do one of two things, proceed 


16 

one of two ways. I think since this is apparently just 


17 

a short portion of the deposition, it would be better 


18 

f 

to read it right into the record. 


19 

MR. HOPOOOD: It is very hard to estimate. It 


20 

might be 25 per cent. I really don't know. I made no 


21 

effort to summarise that in my mind. 


22 

THE COURT: All right, I will read it myself then 


23 

I have a copy of this deposition with this and I will read 


24 

it myself. I will try to do it tonight if my throat nets 


25 

better. 


248 1 



SOUTHERN DISTRICT COURT RERORTERS. U S. COURTHOUSE 

FOLEY SQUARE. HER YORK, N.V. CO7-4SS0 











1 

* 

mbb-24 200 

i 

2 

MR. HOPGOOD: Your Honor, If it would help 


8 

*ny# if you would like to rea« this — 





4 

THE COURT: Have you got it in the record on 


5 

appeal? 


# 

6 

MR. HOPGOOD: It is in the record on appeal. 


7 

THE COURT: I don't have a copy of the record 


8 

on appeal. 


9 

MR. HOPGOOD: I know we made a lot of them for 



the Court of Appeals. They must be around. Me will be glad 


11 

to go and find them in intermission. w« will be glad 


12 

to mark brackets for you. 


13 

THE COURT: You don't have to. I will go 


14 

through it myself and I will mark it myself. Then you will 


15 

have evidence that I have done it. 


16 

MR. HOPGOOD: Let me tell you, your Honor, 


17 

where you will find it. 


18 

THE COURT: I know where to find it. Counsel, 


19 

I have made up records of appeal as a boy. 


20 

MR. HOPGOOD: It begins at Page 272. 


21 

Plaintiff rests, your Honor. 


22 

THE COURT: All right, plaintiff rests. 


23 

MR. MELS: Your Honor, the defendant calls 


24 

Robert M. Lee. > 


25 

. 
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E R T H. LEE, called as a witness on behalf 
of the defense, haying been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WELSi 


Q Mr. Lee, what is your connection with the defend 
ant Hunting World, Inc.? 

A I am the president of Hunting World, Inc. 

0 And how long have you been connected with Hunting 

World? 


A Since the Hunting World — since Hunting World, 
Inc. was founded in 1965. 

0 Mr. Lee, what does the word Safari indicate 
and mean to you? 

A Safari is a Swahili word which literally trans¬ 
lated means "journey." 

O when did you first go on or first become inter¬ 
ested in safaris? 

A Well, I have been interested in safaris *Lnce 
I was a boy, and I went on my first safari in 1955. 

0 Was that to Africa? 

A Yes, it was to Kenya and then colony of 
anganyika, which is now the Republic of Tanzania. 

0 Did you thereafter enter into some kind of 
business relating to safaris;. 
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A Yea, in 1959, I founded Lee Expeditions, Ltd., 
• new York oorporetion, which specialises in arranging 

big-game hunting and photographic and scientific safaris 
in Africa. 

0 Did you conduct safaris in the course of the 
business of Lea Expeditions? 

A Yes, I did. 

0 For nonerous people? 

A For numerous people and over many years. 

Q Did you take them to Africa? 

A Yes. 

0 Did you make arrangements to outfit your safari 

clients with the kind of clothing that they - ded and 
equipment they needed for safaris? 


Yes, I did. 


equipment? 


Where did you obtain that kind of clothing and 


Prom wlous manufacturers in America and abroad!. 
Did you find manufacturer." in Africa? 

Yes, our primary manufacturer of our safari 


clothes is in South Africa. 


MR. MELS* Would you mark this as Defendant's 


Exhibit UU for identification. 


(Defendant's Exhibit UO wan marked for 


identification.) 
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Q 

A 
Q 
A 

Th« reviewers all ovar the world, the fiald of London, 

Tl»a Anarlcan Rifleman, aa well aa a number of experts, re¬ 
cognized experts, such aa Donald Kar, one of the partners 
of Ker, Downey t Selby Safaris, endorsed the book very 

l 

nioely. 

Jack O'Connor, the world-renowned hunter and 
editor, ehootinq editor of Outdoor Life Magazine endorsed 
the book, and incidentally this book was very well sold 
by Abercrombie & Fitch Company. 

THE COURT: What was the retail price? 

THE WITNESS: In those days, yviur Honor, it was 

six dollars. 


Lee-direct Pf) * 

«T 

Who copyrighted that book, Mr. Lee? 

I copyrighted it. 

Was the book well received? 

It was very well received and very well reviewed. 


MR. WELS: I offer Defendant's Exhibit UU for 
identification in evidence. 

THE COURT: Any objection? 

MR. HOPGOOD: I haven't seen it, your Honor. 

THE COURT: Has Abercrombie 4 Fitch got any in 

stock? 

MR. HOPGOOD: I haven't any idea. I am asking 
Mr. Weis to give me some so we can — 

i 
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THE COURT: Order noroc from tho publisher. 

THE WITNESS: Tt in out of print, your Honor. 


I am rewriting it now. 

0 Do you have any extra copies? 

A That is the last copy. The one before was swipe, 
out of my office, -mat ia the only copy. 

MR. WELS: We will be glad to loan it to you. 

THE WITNESS: Be glad to loan it to you. 

THE COURT: I don't know how you expect the 

Court to read it. I haven't even got a ooov of it. 

All right, go ahead. 

MR. HOPGOOD: May I borrow it? 

THE COURT: Take it home overnight. 

! 

MR. HOPGOOD: Thank you, t accept the offer. 

THE COURT: I read a book like that, sight¬ 

reading, it won’t take too long. 

MR. WELS: Can it be received in evidence? 

THE COURT: I can read a book like that — 
how many pages? it ia about 200 pages, 225, I would say. 

MR. HOPGOOD: .Tuat a little over 200. 

THE COURT: All right. 

MR. HOPGOOD: Some picture pages to help. 

THE COURT: Pictures might take longer. T can 
go over that book and read it thoroughly in less than an 
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hour. That is a long tine. 

MR. HOPGOOD: Maybe I can too. 

THE COURT: All right, take your tine. 

MR.HOPGOODs I will take it oeemight, is that 


all right? 

THE COURT: Yes, certainly, certainly. 

MR. HOPOOOD: No objection. 

THE COURT: No objection, received in evidence 

by coneent. 

Defendant*3 Exhibit UU was received in 
evidence.) 

THE COURT: Did you read it, by the wav, Mr. 

Weis? 

MR. WELS: Yes, your Honor, I did. I not only 

read it before this case, your Honor, but I read it when 

| 

the book cane out and I am glad to say 1 got a complimentary 

I 

copy, which I have. 

0 I show you Defendant’s Exhibit W for identi¬ 
fication, and I ask you if you can tell U9 what those are. 

A These are our Safari land newsletters which 
Lea Expeditions, Ltd. published beginning in 1959, and 
we send them out periodically. They cover our safari opera¬ 
tions in Africa. The particular one which wan published 
in — 
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A All riqht. The very top one here is a mid-senser 
report dated September 6, 1962, that I wrote while in 
Southern Angolla, Portuguese West Africa, and it wan entitled 
"Angola, The New Safari Land." 

It contains an introduction on the first pace 
fro» Jack O'Connor, the shooting editor of Outdoor Life, 
who had just completed a safari in our concessions in 
Angola, with his wife. 

The second piece of literature attached to 
this exhibit is a business reply card which was sent out 
to people who wanted to be kept on cur mailino list, either 
for safariland news bulletins, or for Lee Expeditions, 

Ltd. press releases. 

| 

The third piece is an Angola hunting license 

i 

schedule, which is a synopsis of the hunting regulations the^i 
in effect in Angola. 

The fourth is a 1962 detailed schedule of rates 
for big game safaris in Southeast Angola. j 

Then the next one I see here is a report that 

i 

I wrote and sent from Angola on December 7, 1961. 


afield now? 


THE COURT: Aron't we getting a little far 

How long have you been publishing these? 
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THE COURT: You haven't introduced this 

business. 

MR. WELS: No. 

THE COURT: No, I don't think yououcrht to. 

MR. WELS: Your Honor, there is ar. attack, the 

complaint seeks relief from usincr the word safari land. 

THE COURT: Y<»s, but you have covered it with 

the book. 


MR. WELS: This is a specific use of safariland. 
A Here we use safariland in one word. 

THE COURT: All right, go ahead. 

0 Between 1059 whenyou first heaan publishing 
the Safariland newsletter and up until the time a complaint 
was received from Abercrombie & Fjtch, in 1969 or 1970, 


had you ever received any complaints about the use of the 
word safariland? 

A Ne, I had not. 

THE COURT: You claim that you have a property 
right in Safariland? 

MR. WELS: 1 don't claim that we have a propertjy 

right in it, your Honor. I claim that we have a right 
to make use of the term. 

MR. HOPGOODi Your Honor, may I make a remark 
in answer to your question? 
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THE COURT: Yes . 

MR. HOPGOOD: Several of the exhibits that 
we have had marked as Plaintiff's Exhibits, and T can't 
tell you right off the bat what the numbers are — I will 
see if I can find them. 

THE COURT: All riqht, never mind. 

MR. JIOPGOOD: — show that the defendant makes 
use of safariland in emphatic form with the T.M. alonerside 
of it at the foot of its advertisements. 

In the New ¥o:rk Times and elsewhere. 

I believe it is important that vour Honor 
knows that the defendant has called attention to what it 
considers a right, a trademark kind of use, so to speak, 
having to do with safariland. 

He just got through saying that Fast Angola is 
new safariland, what is thi3, geography or is it trade¬ 
marks? 

Here is one. Exhibit 46, Page 83: Safariland 

T.M., quotes and T.M., having to do with their shop for 
selling clothing. 

THE COURT* All right. I recall seeina it. 

Did you ever register the word "Safariland"? 

THE WITNESS: No, ycur Honor. 

THE COURT: Do you claim that you have the 
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exclusive right to that word in any form or fashion? 

THE WIT1TESS: I claim that I was the first to 
use it in connection with a retail store or a department 
of a retail store. 

THE COURT: I didn't ask you that. Do you claim 
that you have the exclusive right to u3e that word? 

THE WITNESS: In that sense, yes, your Honor. 

In the sense of the Safariland news, no. 

THE COURT: Go ahead. 

MR. WELS: I offer Defendant's Exhibit W for 
identification in evidence. 

MR. IIOPOOOD: May I see it? 

MR. WELS: Yes (handing). 

MR. HOPGOOD: No objection. 

(Defendant's Exhibit W was received in 

evidence.) 

0 Do you purchase safari eouiproent in Africa for 
resale in the United States? 

A Yes, we do. 

Q Can you tell us about the nature of the business 
Of Hunting World that is presently located at 16 Fast 53rd j 
Street, ia it not? 

A Yes, it is. 

0 Will you tell us what kind of business Huntino i 

259 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTMOUSl 







rabb-35 


Lee-direct 


World has? 



A Hunting World specialises in the design and 
sale of a number of specialty groups of merchandise. 

One of our areas, one of our merchandise areas 

is clothing designed for safari use, and made to withstand 

* 

the rigors of safari and uxpedition usage. 

We also design and have made to our specifica¬ 
tions a rather wide range of other sportswear, active 
sportswear designed for hunting, fishing, expedition usencre. 

Shoes, we import safari shoes from Africa. 

We sell quite a wide range of specially-'^signed hunting 
boots and hiking boots, climbing boots. 

We have manufactured to our own design a very wi 
range of fine luggage and leather goods, small leather 
goods, and footwear, most made to our designs and specifica¬ 
tions by contractors in Europe, some in Africa. 

0 Is the merchandise which you sell at Hunting 
World related primarily to safari and hunting? 

A No, not primarily. A lot of it is, but our 
merchandise lines are broader and broader now, whereas 
five or six years ago a much higher percentage of our 
equipment was of — of our merchandise line was directly 
related. 

0 You also sell items made of elephant skin? 
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A Yes, we do. 

Q What sort of items do you sell of elephant 

sk:.n? 

A Well, we sell luggage, leather goods, wallets, 
billfolds, and quite a wide variety of shoes which are 
manufactured to our specifications from hides obtained 
primarily from the Kreuger National Park of South Africa. 

We were the first to recover the leather from 
the animals that the Park has to kill each year as beino 
surplus. 

I 

They used to throw that leather awav. 

j 

0 Do you also sell pictures and artwork? 

A Yes, we do. 

0 Do they relate to wildlife and hunting primarily? 
A Yes, all of the prints that we catalog and sell 
through our catalog and in the store are reproductions of 
original oil paintings by David Shepard, the Enqlish wildlife 
artist, and they are all African subjects. 

(Defendant'8 Exhibit ww was marked for 
identification.) 

0 Mr. Lee, I show you Defendant's Exhibit ww 
for identification, and I ask you if you can tell me what 
that is. 

A This is Hunting World's 1974 catalog, which 

was published in October of this year, published last month. I 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 
ex 

17 

18 

XXX 

19 

20 
21 
22 

23 

24 

25 


0 How large a cicculation does that have? 

* 

A Approximately- 300,000. 


0 How long have you been publishing catalogs? 

A Since December 1965. 

0 Jo you have an advertisement in there for a 
safari hat? 

A Yes, our safari hats are shown on page - let 
me find it — 

0 Would that be on Pape 31? 

A Yea, on 31. 

0 How do you advertise — 

MR. WELS: Your Honor, may I offer Exhibit WW 

in evidence? 


MR. HOPGOODr Uo objection. 

(Defendant's Exhibit WW was received in 
evidence.) 

(Defendant's Exhibit XX was marked for 
identification.) 

MR. WELS: It might be useful, your Honor, and 
easier if I gave you a copy of this catalog to follow. 

0 Referring to Page 31, Mr. Lee, where you adver¬ 
tise authenticity imported from Africa by Hunting World, 
safari hats for safari country, the white hunter, the hat 
for safari from Black Africa. I show you Defendant's 
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Exhibit XX and I ask you If this is the hat which is referr 


to there 


ifari hat? 


A Yes, it is. 

MR. WELS: Any objection to this? 

0 Can you tell us by reference to the paragraph 
what the catalog nuaber of this one is? 

A Nuaber 3011. 

MR. HOPGOOD: No objection. 

MR. WXL8: I offer Defendant's Exhibit XX for 
identification in evidence. 

(Defendant's Exhibit XX was received 
in evidence.) 

0 Mr. Lee, there appears on the label there — 
on the inside hat band label — the word "Dorian." Who 
Dorian? Can you tell us what that refers to? 

t 

* Dorian is the manufacturer that makes this hat ' 

l 

for us in South Africa. 

0 Are they located in Johannesburg? 

A Yes, they are in a suburb of Johannesburg. ! 

Q Are these hats by Dorian used by people on safari 


in Afrlee? 


Yes, they certainly are. 

Have you yourself worn them on safari there? 


Yes, I have. 
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0 

A 

0 

A 


YOu have seen then there? 

Yes, I have. 

Other people use then? 

Many, many other people use then. 

MR. WELS: Mr. Hopgood, may I have Plaintiff’s 
Exhibits 10, 11, 12, 13 and 14. TTiey are your hats. 

(Exhibits handed to Mr.Weis.) 

0 Mr. Lee, in advertising this hat as a safari 
hat from Safari country, in what sense did you intend to 
use that term, safari hat? 

^ In a descriptive sense, tryinn to convey to the 

public the fact that this is the traditional-type of 

safari hat that has been used by sportsmen, professional 

hunters, and outdoors men aenerally, in Africa, for manv, 

. I 

many, many years, for generations. 

0 I show you Plaintiff’s Exhibit 11,which has 
been received in evidence identified as a safari hat by 
Abercrombie £ Pitch, the plaintiff here. 

Did you intend, when you advertised your hats 
as the hat for safari, to be giving the public the impression 
that thie was the same hat as plaintiff's Exhibit 11, the 
safari hat sold by Abercrombie & Pitch? 

A Absolutely not. 

Q Y ^ ever intend to palm off any of your 
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merchandise originating with Abercrombie 4 Fitch? 

A Absolutely not. We have developed and built 
our own image right from the beginning, and while we appre¬ 
ciate and respect Abercrombie t Fitch Company and its mer¬ 
chandise, we have never attempted to lead the public to 
believe that what we are selling is theirs. 

0 Incidentally, on any of the occasions that you 
have been in Africa on a safari, have you ever seen anv 
person on a a*carl wearing a hat similar to Plaintiff’s 

t 

Exhibit 11? 

A No. 

0 Now I show you Plaintiff's Exhibit 13, which 

is also a hat with a safari label, received in evidence as 
another example of a safari hat by Abercrombie 6 Fitch. 

When you advertised your hats for safari, did you intend 

I 

to leave the impression with members of the public that this 
was the same as this Abercrombie & Fitch hat? 

A No, I did not. 

0 Did you ever see anybody on a safari in Africa 
or elsewhere wearing a hat like this? 

A No, I have not. 

0 I also show you Plaintiff's Exhibit s 10, 12 and 
14, ell of which have also been received in evidence as 
safari hats sold by Abercrombie 4 Fitch, bearina their 
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the American men's hat industry for the season 

\ 

because all the American manufacturers knocked it off. 

We in fact through our wholesale company did 
sell the original both to Saks and Bloominqdale j and to 
some smaller stores. 

0 Had hats similar to this ever been sold at that 
time in Abercrombie & Pitch? 

A A hat, one of the copies appears in — 

0 At the time of this. 

A No, not at that time. 

0 Hot then at that time? 

A One of the copies subsequently appeared in an 
Abercrombie's catalog. 

MR. HOPGOOD: Is there a charge about that 

against us? 

I 

MR. WELS: I don't believe there in. 

MR. HOPGOOD: I move that it be stricken. 

0 At the time that the Minisafari hat ^as devised I 
and merchandised, was it your intention to indicate to any 
members of the public that this was a hat which originated 
with Abercrombie & Pitch? 

A Absolutely not. 

0 Was there any hat at that time merchandised or 
sold by Abercrombie & Pitch which in any way resembled your 

86? 
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Minisafari hat? 

A To the beat of my knowledge, no. 

(Defendant's Exhibit YY was marked 

for identification.) 

(Defendant's Exhibit ZZ was marked for 

identification.) 

0 Mr. Lee, will you refer to Pago 18 of your 
catalog. You advertise "The safari shoes of Africa are 
here,” and now I show you Defendant's Exhibit YY for identi¬ 
fication. 1 ask you if you can tell us, if you can identi¬ 
fy that article for us. 

A Yes, this is one of the Kenya safari boots that 

I 

were in Kenya. It is the traditional safari shoe. 

] 

Q When you say it is the traditional safari shoe, j 
can you define for us what you mean? In what sense are 
you using the word •traditional"? 

A Yes, it is the shoe that was developed many, 
many years ago that is worn by, I am sure I could safely 
■•y* better than 95 per cent of the people who go on real 
safaris, where it could be a little walking is involved. 

0 When you have gone on safaris yourself, have 
you worn a shoe similar to it? 

A Just about exclusively over the years, yes. 

0 You have seen other people wear those on 

268 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
tj^QURRE. HER YORK. N.Y. CO 7-4M0 


i 











mbb-44 


Lee-direct 


) * 


safarles In Africa? 

A Just about everybody. 

0 Who manufactures these shoes in Africa? 

^ Wall, there are a number of manufacturers. This 
one is made by a — one of the Bata factories in Africa. 

Q Is this the shoe which is advertiedd on the 

lower portion of Page 18 of your present 1974 catalog? 

A Yes, it is. 

0 And which, you say in this advertisement, 

"Original safari boots imported from Konya," these are 
imported from Kenya? 

A Yes, they are. 

0 What do you mean when you say they are original 

safari boots? 

A Well,this type of shoe has been copied all over 

the world. There are excellent to terrible copies of it 
made by factories in Spain and Greece and Enaland. The 
moat famous copy of it is the Clark’s desert boot, which is 

I 

i^Bngland, but these are the originals made in 
Africa, We think they are made better than any of the 

copies. We think the materials are also better. 

Wiese are made .from top grain reversed leather 
rather than split leather, which is used by Clark's and 
just about every other copy that I know of. These have 
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genuine leather insoles. Moat of the copies have composi¬ 
tion insoles. 

_ \ 

MR. WELS: I offer Defendant's Exhibit vv *or 
identification is» evidence. 

0 Mr. Lee, Mr. Hopgood has asked whether this is 
the same or a similar shoe to the cne that you produced 
on your deposition. 

A Yes. 

^ MR. HOPGOOD* No objection. 

^ defendant's Exhibit YY was received in 
evidence.) 

MR. WELS: Mr. Hopgood, I wonder if you could 
make available to me your Exhibit 9. 

/ Q Mr. Lee, I show you Exhibit 9, one of the two 
shoes which comprise Exhibit Number 9, which is an Aber¬ 
crombie « Pitch safari shoe bearing the label on the back 
and which was heretofore received in evidence. I show you 
Plaintiff's Exhibit 9, and I ask you whehhor at the time 
that you advertised your Exhibit YY, the Kenya safari | 

shoe, whether you intended to leave with the public the 
intimation that this was — your shoe was a copy of the 
Abercrombie & Pitch shoe, or that your shoe originated with 
Abercrombie & Fitch? 

A Absolutely nothing was intended to lead the 
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public to believe that there was any confusion at all 
between the two shoes. Abercrombie & Pitch's safari 
marked shoe which I hold in my hand is a yachting or boating 
shoe and totally unsuitable for use on safari and was 

never designed for use on safari. , 

^ - 

/ Q Apart from the shores of Africa, have you ever 
seen anyone in Africa wearing a shoe similar to Plaintiff's 
Exhibit 9? 

A No, I have not. 

0 Now I show you, Mr. Lee, Defendant's Exhibit 

ZZ for identification, and I ask you if you can identify 

. » 

i 

for us what Defendant's Exhibit ZZ for identification is. 

A Yes, this is another one of our traditional 
African safari shoes. It is the one that we call in our 
catalog the veldt boot, and this rather full last and vorv 
round toe style was the forerunner of this class of shoe, 
and they were first made in South Africa, I would say, in 
the time of I'd say even prior to World War I, and this 
particnlar example is made in Kenya, but we al 9 o import 
the South African model. 

0 This is what you call a veldt boot? 

A Veldt boot. 

0 Have you explained to the Court what a veldt 
boot is? 

A Well, the veldt is an African's word mennina 
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bush or the wide open spaces. 

And whereas the English usually refer to the 

c 0 untrys 2 .de in African game fields as the bush, the South 

/ 

Africans say the veldt, so they call it the shoe of the 
veldt, and I don’t speak African, but there is an African 
word that phonetically sounds like veldtschoen, it is one 
word, and that is what they call them in African, and 
that literally translated means veldt shoes. 

MP. WELS: 1 offer Defendant's Exhibit 7 . 7 . for 

identification in evidence. 

Q Mr. Lee, with reference to Defendant's Exhibit 

YY, the Kenya safari boot, how long have you sold these 
boots under this name? 

A I think since 1966. 

0 How long have you sold this Kenya boot? 

A About the same, '66 or '67. 

THE COURT: Take this 1974 catalog. 

THE WITNESS: ‘Yes, your Honor. 

THE COURT: I note, for instance, on Page 18, 
is the page on which you have this veldt boot. 

THE WITNESS: Right. 

THE COURT: You also have the Kenya safari 


th 


P t 


boot. 


TIIE WITNESS: Yes,your Honor. 
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1 

2 

THE COURT* You have at the foot of that page 


3 

a trademark, that looks lika a elephant. 

4 

4 

THE WITNESS: Yes, sir. 


5 

THE COURT* Hunting World, you have a note ther« 


6 

alongside of it, "Our trademark on every genuine Hunting 


7 

World original is your protection against forgeries. Look 


8 

for it." 


9 

Don't you regard that as your trademark rather 


10 

than safari? 


11 

THE WITNESS: Yes, Hunting World as shown. 


12 

as depicted there is certainly our trademark,your Honor, 


13 

yes. 


14 

THE COURT: You don't put this Hunting World 


15 

mark on all your items, do you? 


16 

THE WITNESS* We do on just about everythina. 


17 

even on wallets,belts, billfolds. 


18 

MR. WELS: Attache cases. 


19 

THE WITNESS: The shoes, attache cases, wherever 


20 

there is room for it we get it on. 


21 

THE COURT* This is the identifying mark? 


22 

THE WITNESS: That is the identifying mark. 


23 

THE COURT: Not safari? 


24 

THE WITNESS: Not safari. 


25 

MR. WELS: Your Honor, that appears on the 


1 

cover of the catalog too. 1 
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THE WITNESS: And It appears in the shoes, 

4 

your Honor. 

THE COURT: V.’hy did you then , when you used the 
word "safari - put the letters alongside cf it, in one 
of these exhibits, I think it is in one of these hats, 
"T.M."? 

THE WITNESS: Minisafari is one word, is a word 
^iiat I coined to describe the cut down safari hat, the 
small version of the safari hat. 

THE COURT: You 3till don't answer nv cuestion. 
Why did you put TM on there? 

THE WITNESS: Well, because I wanted to protect - 
THE COURT: You don't regard it as your trade¬ 

mark? 

THE WITNESS: We have more than one trademark, 
your Honor, and I do regard "lnisafari as referred to in 
that particular hatband as ours. 

THE COURT: Did you ever register that name? 

THE WITNESS: No, I never registered it. 

i 

THE COURT: You knew that in order to get the 

I 

property right in it, you had to register it, didn't vou? 

j 

THE WITNESS: Yes, but I didn't think it was any 

urgency. 

I 

THE COURT: Statutory property right. 
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THE WITNESS: I did not — I did know it, but 
I didn't think there was any urgency or time Umit in 
r * 9 i»tering it. I didn't think it was necessary to register 
it. 


THE COURT* You don't impress me a 3 beinq 
entirely frank with respect to that. Why did you think 
it was important for you to register the mark Puntinn 
World with the elephant in it? 

THE WITNESS: Well, that is because that is 
our business. That is our — 


THE »X)URT* Please give me a chance — and 
a company with an "R" with a circle around it, and not 
with any letters T.M., and why did you use the letters T.M. 
on Minisafari, on your hat? 

THE WITNESS: Well "R" indicates that Hunting 
World is a registered trademark, and T.M., it isn't 
registered but we consider it as our mark for that hat. 

On the next page, your Honor, I have a — 

THE COURT * I am concerned with I want to know 
why you put the letters T.M. on there. 

THE WITNESS* Because I consider that the 
Minisafari in that hat band as applied to hats is our 
trademark for that type of hat, but not for anything else. 

THE COURT* Where did you get that idea of plckiij 
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out those two letters, T.M.? 

Vfhy didn't you put R.L. or Wr,? 

THE WITNESS: Well, because a trademark attornev 

» » 

ny yean ago told me to do that. 

THE COURT: When? 

THE WITNESS: Oh, when I first started in the 
business, before Hunting World was registered we put a littli* 
T.M. in. 

THE COURT: What trademark attorney? 

THE WITNESS: Pardon? 

THE COURT: What trademark attorney told you to 
put T.M. on it? What trademark attorney ever told you 
to put that? 

THE WITNESS: Steve Raker was the first attorney 
that I had used in trademark matters. 

THE COURT: What bothers me, Mr. Weis, one of 
the things that bothers me, here your client has a trademark 
quite distinctive, well and favorably known. His prices 
are reasonably high, but apparently it is good merchandise. | 
The fact that he used the letters T.M. when he tried to 
impress people with the fact that he had a property right 
in some word including safari, makes me feel and draw the 

conclusion that he knew at that time that he didn't have any 
surf: right. 
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MR. tfBLS: I think the distinction, your Honor, 

that Minisafari is a coined word where safari is not 
a coined word so far as a real descriptive word cominn 
in the language for 100 years or more. 

THE COURT: It is a question of how it is used. 
If it is used as a mark, no question in this case but what 
the plaintiff has a registered property right in the trade 
mark safari. He probably registered that. You don’t 

dispute it. You concede that he has clear title. It is 

in your statements, in your briefs, in your pretrial order. 

I think that is also in there, isn't it? 

MR. WELS: Yu’s. 

THE COURT: All right, go ahead. Plaintiff 
is clearly entitled to injunctive relief, it is simplv 
a question of how that should be framed, -mat is the 


only issue in this case as I see it. Plaintiff doesn't 
claim in this case and there is no evidence to show palming 
off. There is no claim here by the plaintiff that up to 

point — I have seen none — no evidence to subs tan tiatjs 
that such claims were made that the defendant attested 
to palm off its merchandise as being the merchandise of 
the plaintiff. That is not involved here. The trade 
name, the right to the exclusive name Abercrombie & Fitch 
h®* ^ dispute here. The only issue as I see it is the 
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extent to which the word safari may be used as a descriptive 
term. 

All right. 

THE WITNESS^ Your Honor, if I nay — 

THE COURT: How, please, you have a very able 
lawyer here. He is representing you. 

0 Mr. Lee, are there any shoes other than Defend¬ 
ant's Exhibit YY and ZZ at this time which you sell as 
safari shoes? 

A Yes, there are several others which are not 
In our catalog. 

i 

0 Can you tell us what those arc? Are they 

similar to or dissimilar to these? 

. 

A Sevaral — well, they are all basically similar ! 

in shape. Some are in cowhide suede leathers, some are 

. 

in calfskin suede leathers, and some are in elephant leather, 
and the elephant leather ones vary primarily in that the 
construction is more expensive and more refined, and a 
couple of the elephant leather ones are in fact shown in 
this catalog. 

0 What page is that, Mr. Lee? 

A Page 63, the shoes in the center of that page 

called elephant hunters, and Page 67, the ones called 
elephant trackers. 
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0 But you do not refer to that in your advertisin 

S 

aa safari shoes? 

A No. 

0 You do not use the word safari in connection 

with them? 

A No, I don't. 



Q What? 

A I don't. 

Q My question is directed to shoes that you mer¬ 

chandise and advertise as safari shoes or shoes for safari. 
A Well, actually we do sell these shoes to people 


going on safari and they are about the finest safari shoe 
that can ”'»e had but they are very expensive. 

Q There was a time, was there not, when you also 
made up your safari — 

THE COURT: You say on Page 57 of your catalog. 


the 1974 catalog, "Bob Lee has personally worn them on 

several safaris." 

THE WITNESS: Yes, your Honor, I wear them myself. 
MR. HOPGOOD: Your Honor,I might sav that 

the language your Honor just spotted is language we couldn't 
possibly complain about. 

THE COURT: I am glad we agree on something. 

I agree too that you couldn't complain about it. 
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*«0,i 

0 There was a time, Mr. Lee, was there not, when 
you made up your safari shoe in hippopotamus lcithtr? 

A Yes. 

0 And at that time it was sold as a Hippo Safari? 

A Yes. 

0 Do you still do that? 

A No. 

Q When did you stop that? 

A Oh, about the time of this action. I didn't 
want to do anything to antagonise Abercrombie & Pitch, 
and although it was a Hippo Safari shoe, we just abandoned 
calling it that. 


THE COURT: Did you abandon it for that reason 

or did you abandon it because the hippo hide could not 
be properly dressed to maintain it, properly cured? 

THE WITNESS: Oh, it could be very properly 
cured, your Honor. There is always a problem of supply 
with hippo hide, but we actually abandoned it because it 
didn't sell well. 

THE COURT: You don't use hippo hide for making- 

belts, do you? 

TOE WTTWESS: We don't, but some people do. 

If it is chrome tanned, it is very soft and supple, but it 




I 

i 

I 

J 




is not as good looking as elephant leather and the surface 
doesn't hold up as well. 
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Q Do you find elephant leather unusually heavy? 

A Ho, because we dress it all to about 1-1/2 

ailliaeter. It is up to two inches thick when it is rnv, 
but when it is split we split it to about 1-1/2 millimeters. 
It is not heavy. It is very, very light. 

0 Did you also formerly make up vour safari shoe 
in caael leather? 

A Yes, we did. 

And did you call that at one time a Camel Safari}? 
Caael Safari 6hukka, I believe. 

Did you abandon the making and the selling of 


0 

A 

0 


that? 


A We still have some of those shoes in stock, 
but we ceased pnsnoting them for the same reason as the 
hippo. They didn't sell wen. 

Q How long ago did you cease promoting them? 

A Several years ago. 

Q So the ones you have in stock are just remainders 
frosi what you had in stock at that time? 

A Yes. 

0 Do you also sell or advertise in your catalog 

clothing for safarias? 

A Yes. 

0 Where do those advertisements appear in the 

catalog? 
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A Pardon? 

0 Where do those advertisements appear? 

A On Pages 16 and 17. 

0 Where else? 

A Wall, the jacket on Page 3 is very suitable for 

safari use but I named it the gad-about jacket. 

0 I am talking about the things you advertise 
as safari clothes. 

A Page 16 and 17. 

MR. WELS: Would you mark these as Defendant's 

Exhibit AAA, BBB, CCC and DDD. 

(Defendant's Exhibits AAA, BBB, CCC and DDD, 

respectively, were marked for identification.) 

0 I show you Defendant's Exhibit AAA for identi¬ 
fication, Mr. Lee, and I ask you if you can tell me if you 
can identify that for me. 

A This is one of our safari shirts. It is not 
in the catalog. It is made to our design in France, out 
of very fine ootton or gabardine. It is not, incidentally, 
a color that we recommend for the bush. 

0 Do you advertise this as a safari shirt or 
a shirt for safari? 

A We have never advertised this shirt. It i3 a 
new shirt, but we, in the store of course, we call it a 
















abb-58 Lee-direct 

safari shirt. 

0 Is it similar to shirts that are worn on safari? 

A Yes, it is. 

0 Is this a man's shirt or woman's shirt? 

A This one is a man's. We make it for women 

too. 

0 Have you worn shirts like that on safari? 

A Yes, I have. 

0 Seen thorn worn by others? 

A Yes. 

THE COURT: Night club safaries? 

THE WITNESS: This particular color is not good 

for safari. 

Q I show you Exhibit BBB for identification, and 

I ask you if you can tell us what that is. 

A Yes, this is one of our safari jackets. This 
happens to be the one that appears on Pages 16 and 17 in the 
catalog. It is a ootton gabardine safari jacket. 

Q Can you tell us which this is on Page 17 or 
Page 16? 

A Number 3069 on Page 17. 

THE COURT: Is that 9145? 

THE WITNESS: Yea, your Honor. 

MR. WELS: I offer Exhibit AAA for identificatioh 
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in evidence. 

MR. HOPGOODs No objection. 

(Defendant'8 P.xhibit AAA was received in 

evidence.) 

0 Defendant's Exhibit RBB, this is the safari 
jacket that you sell? 

A Yea. Incidentally our label appears. You opened 
the bag to show that our label appears under the composition 
label. 

0 That is the Hunting World? 

A Yes. 

MR. HOPGOODi May I see that? 

(Exhibit handed to Mr. Hopgood.) 

0 You testified that shirt was made in France? 

A This was made in France. 

0 Is this advertised by you as a safari shirt, as 

a shirt for safari? 

A As a safari bush jacket. 

Q Safari bush jacket? 

A Yes. 

0 I think you have testified that in fact it is 
so used. 

A Yes, it is. 

MR. WELS: I offer Exhibit BBR for identification 
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MR. HOPCOOD: No objection. 

(Defendant's Exhibit BBB was received 

in evidence.) 

THE COURT t I told you I am going to adjourn 
at half-past three. 

MR. WELS: Yes, sir. 

Q Mr. Lee, I will show you Plaintiff's Exhibit 

24, which we received in evidence as Abercrombie t> 

Pitch safari jacket. When you commenced sellinq your safari 
bush jacket, did you in any way intend to lead members of 
the public with the impression that this was — that your 
safari bush jacket was a jacket, the sauna jacket as Aber¬ 
crombie 6 Pitch's or originated with them? 

A No, I did not. 

0 Is there any copying of Exhibit 24 in Defendant's 

Exhibit BBB? 

A No, the detailing of the jacket is — of our 
jacket is completely different from the detailing of their 
jacket, and the fit is completely different too. 

0 Will you describe the difference between the 
two jackets to us, Mr. Lee? 

A Wall, in the detailing, Numoer 1, they have 
shoulder epaulets on the shoulders and we do not. The 
collar style is different. The fit of the jacket is com- 
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plately different. The Willie * Geiger jacJcet is a very, 

very full cut garment, a loosely out qarment, and our 
jacket is a more tailored to the body fit. 

In the details of making the jacket, we use two 
needle sewing on every seam in this jecket. We use a 
double placket down the front closure, a packet on both 
sides, and there is roughly two to three times as much 
sewing In our jacket as there is in the Willis 6 Geiger 

Abercrombie & Fitch jacket. 

MR. WELS: Your Honor, it is half-past three. 

THE COURT: All right. Tomorrow morning at 

10:30. 

(Adjourned to Tuesday, December 4, 1973, 
at 10:30 A.M.) 
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THE COURT: Don't worry, I will ask for it. 

I didn't want to put too much pressure on you. 

MR. HOPOOOD: :rt is right here. 

THE COURTx What have you got there? 

MR. HOPGOOD: I have a proposed decree which 
would include an Injunction. 

THE COURT* Will you give Mr.Weis a copy of it. 

MR. HOPQOOD :• Very good. 

THE COURT: Mr.Weis, suppose you look that 
over during the recess this morning when I recess to take 
care of my criminal case at half-past 11:00, which should 
take about ten or 15 minutes, and then tell me when you 
can give me your answer on that. 

MR. WELS: Yes, sir. 







THE COURT: This case, the way I see it, is simply 


a matter that the plaintiff is entitled to relief, injunctivfe 

| 

relief. The question is to what extent and the wav it is 
to be worded. That is all. 

A11 right. 


MR. WELS: Did your Honor say you wanted to 

i 

see a copy of Safari Today, the book? 

THE COURT: You didn't read it, did you? 

MR. HOPGOOD: I read it last night, your Honor, 
and it is back here again. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUJfc j 

_SOCEY SQUARE, WEI YORK. N.Y. CO 7-4SS0 








■bb-64 








THE COURT: I had to quit last night, but 
I road half of it already, and I promised to let somebody 
look at this. You want to look at this? I haven't 
finished it yet, and I have gone up to Page 52. I have 
gt about five or six more. I can give you this before 


we get — 


MR. HOPGOOD: I am not pushing for that. 

THE COURT: This is Safari — 

MR. HOPGOOD: This is the book of which there is 
only one copy extant. 

THE COURT: All right, we will take that and 
I will read that, try to do it overnight. If not, tomorrow. 
ROBERT M. LEE, resumed. 
direct EXAMINATION (continued) 

EIY M R. WELS: 

0 Mr. Lee, I show you Defendant's Exhibit OOO for 
identification, which appears as Exhibit 4 and 4A of 
your deposition. 

I show you this and I ask you if you can tell 
us what that is. Exhibit OGG for identification, which hrd 
been received in your deposition as Plaintiff's Exhibit 4, 
the English side of it and 4A, the Dutah side, the 
African side. 

» Thle 1. an advertising circular produced by 
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the Dorian Hat Compapy in South Africa for distribution 
in South Africa with respect to its safari hats, and 
they depict here three hats. The headline is Dorian, the 
hat of the country. The first one is the Dorian safari. 

The next one is the Dorian Western, and the third is the 
Dorian Fanner. 

And on the reverse side it is the same advertise¬ 
ment but in the African's language, and this is cimilar 
to the local newspaper advertising that Dorian does. 

Q You testified yesterday that Dorian Hats were 
the supplier from whom you purchased the hats which you — 
the safari hats which you sell, is the safari hats? 

A That is correct. 

* 

0 In this advertisement, the designation of this 

hat is the Dorian safari hat? 

A That is correct. 

Q that a designation made by you or by the 

manufacturer? 

A By the manufacturer. 

MR. WELS: Your Honor, I offer Exhibit OGO 

for identification in evidence. 

MR. HOPGOOD: No objection. 

(Defendant's Exhibit OGG received in 

evidence.) 


2 AH 
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boot., but they call them ell safari boots. We do not sell 
each of those models. We only sell one of the models in 
that particular brochure. 

. 0 They cell this the Bata safari boot? 

A That's right, yes. 

MR. VfELS: l offer Defendant's Exhibit epf for 
identification in evidence. 

MR. HOPGOOD: No objection. 

t 

(Defendant's Exhibit PFF was received 

in evidence.) 

0 Mr. Lee,in your testimony vesterday you referred 
to the use of the word "Calahari• in referring to some 
of your clothes for safari. Could you tell us what the 
word calahari indicates and what it means? 

A Yes, celahari is the name of the largest 
desert of Southern Africa, the Calahari Desert, which en¬ 
compasses most of the Republic of Botswana and a part of I 
South Africa. 

0 Mr. Lee, I show you Exhibit CCC for identifica¬ 
tion, and I ask you if you can identify this as one of 


***• sefari garments vhichyou merchandise? 


Yes. 


Can you describe, tell us what this is? 

B>i. 1. . bu.h jacket which Is made In China. Ijt 
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is our lowest priced bush jacket. It is all cotton, and 
it is a fuller cut than our tailored hush jackets, it. 
is a very good rough wear item. 

MP.. WELS: I offer Exhibit CCC for identifica¬ 
tion into evidence. 

A That has a retail price of only $15. 

MR. IIOPOOOD: Would you care to state the rele ¬ 
vance of this? 

MR. WELS: We were goinq into the items which 
he sells, and we were showina, attempting to demonstrate 
that — so that the Court would have fully before it — 
the things that ho sells in this line and the fact that 
they are not imitative or copied from the Abercrombie line. 

MR. HOPGOOD: • I can't object. j 

THE COURT: You have offered a somewhc similar 

shirt. 

i 

MR. WELS: Yes, sir. 

j 

THE COURT: That has been received in evidence. 
Any objection to this exhibit? 

MR. HOPGOOD: No objection, your Honor. 

THE COURT: Received in evidence. 

(Defendant's Exhibit CCC was received 
in evidence.) 

I 

0 I show you Exhibit DDD for identification. Can 

I 
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you identify that for us? 

A Yes, this is our very best safari jacket, made 
of 100 per cent cotton gabardine which is made in 
France to our own design. 

0 What does that sell for? 


A $145. 

Q I show you Exhibit EEE for identification, and 
I ask you if you can identify that for us. 

A Yes, this is our South African safari jacket 

made for us in South Africa of a 65 per cent polyester, 35 
per cent rayon material that we call Calihari cloth. 

Q What does that sell for, Mr. Lee? 

A $55. 

MR. WELSt I offer Exhibits DDD and EEE for 
Identification in evidence, for the same purpose as Exhibit 
GGG. 


MR. HOPGOOD: NO objection. 

THE COURT: The label is there? They are both 

labeled. 


MR. HOPOOOD: The labels are the Hunting World 

I 

| 

elephant design. 

THE COURT: Then he has the content described 
th« re as well. One is made of French,! suppose it is,EgyptjL 
long fiber cotton. 
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THE WITNESS: Yes. 

THE COURT: Hie Cotton in Egypt, as I recall 
it, is of long fiber, somewhat comparable to the Ion 
fiber of the Australian wool. 

THE WITNESS: That is correct. 


(Defendant's Exhibits ODD and EEE, respectively 

were received in evidence.) 

0 Does Hunting World sell any clothing or other 
things for fishermen or anglers, Mr. Lee? 

A Yes, we do. 

0 Mr. Lee, on the motion for summary judgment, 
which is part of the Court record, you made an affidavit 
■worn to March 27, 1970, and among the exhibits attached 
to that affidavit were various articles and editorial usage 
of the word -safari." Do vou recall that? 

A Yes. 

Q Have you collated those exhibits into a folder? 

A Yes, I have. 


0 Does Exhibit III for identification include 

the. portion, of the exhibit which were attached to that 
affidavit? 

A Yes, it does. 

MR. WELS: I offer Exhibit III for identificatior 

in evidence. 


XXX 


t 

» 
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MR. HOPGOOD: Thil includes a certain amount 
of duplication of stuff that you have already put on. 

MR. WELS: I don't think it does because 

we haven't gone into the — 

THE COURT: This is sinjaiy done as an aid to 

the Court. 

MR. HOPGOOD: All right, I just thought I better 
note that 1 had understood some of this is repetitious. 

THE COURT: Some of them are duplications. 

MR. HOPGOOD: I have no objection to it, 

your Honor. 

MB. WELS: May I say, your Honor, that in 
another binder which we are not putting in evidence there 
are the various advertisements that we are not putting in. 
This one doesn't duplicate those things that are in 
evidence. 

THE COURT: Do you have any objection? 

MR. HOPGOOD: No objection. 

(Defendant's Exhibit III for identification 
was received in evidence.) 

MR. WELS: I have no further questions of Mr. 
Lee, Mr. Hopgood. You may cross-examine. 

THE WIWHESS: Mr. Mela? 

(Mr. Mela confers with witness.) 
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MR. WELS: I an sorry, there is one that I had 

forgotten. 

BY MR. WELLS: 

Q I show you Exhibit Him for identification, Mr. 

Lee, and I askyou if you can identify that for us. 

A Yes, this is the soring 1973 catalog published 
by Jonas Bros., Klineburgt*r, Jonas Bros, of Seattle of 
outdoor clothing and equipment. 

Q Who are they? 

A The Klineburger Bros. Jean, Burt, and Chris, arei 
the owners of the Jonas Bros, of Seattle, which originally 
was a taxidermy firm, and some years ago they branched 
into sportswear and expedition and safari equipment, and 
they also arrange safaries and hunting and fishing expeditions 
in various parts of the world. They are very well known 
in the outdoor world, and they are an internationally known ^ 
firm. 

0 Does this catalog relate to or make reference 
to safaries and safari equipment? 

A Yes, it does. 

0 Would you indicate the page you are referring to? 

A . On Page 11 we have a range of their safari 

clothes, men's safari in quote "S* bush coats. Men's 
safari S bush coat again. Ladies' safari ”S” bush coat. 
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H«I*. safari alacka.-s." Ladle.• ,, fari oUck . 

« 

Then safari poplin lone sleeve shirt safari . 

onirr, safari poplin short sleeve 

•hirt. Men's corduroy safari coat. 

° Are than other pages at which there are stellar 
references? 

* Yea, Page 12, men's twill safari coat, ladios' 
twill safari shorts, men's safari twill shorts. / 


here? 


THK COURT* Aren't we getting a little far afield 


MR. WELSs Well, your Honor — 

THE COURT; He aU or leJS f „ iliar 

with thia. rhea, are material, and clothing worn on 
expedition, into the Olympic Peninaula of We.tern Washinoton. 
Mt. Justice Douglas ha. written about thl. in . nuN>er of 
his books. 

MR. WBLS: I would like to offer this for the 
■a»e purpose as the other advertisements that were put in 
through Mr. Gels' testimony. 

the COURT I For that purpose I will take it. 

MR. HOPGOOD, Your Honor, I would like to make | 

“ ° b “ r ’* Mo “ ,bOUt »« I Will W.it until the aummatiol 

at the end. 

the COURT* If you want to make it now, you 
Might as well make it now. 
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MR. FIOPGOOD: Well, T don't understand there 


to b. any suggestion that wo ha, this called to our attentiok 
and failed to object. wo certainly would -ay that some 
these use. In here are uses to which -e probably would 
object. It rep re son* n an ill-.u..I use by third parties, 
and we say that the law supports our position that the 
third-party legal use. of a mark should not avail an illegal 

using defendant. Admiral against Penco. 

(Defendant's Exhibit Him for identification 

was received in evidence.) 

THE COURT: I will take it for what it 
worth. I don't see that it has much relevance, but T ill 
take it. I am taking it on this theory, that the word 
■safari- is sometimes used entirely in its descriptive 

way and not as a mark. 

HR. HOPOOOD: Vour Honor, the reason I made 

my observation is that I had never seen this before, but j 
they have taken the trouble to put guotes on the word 
■safari” thu 3 enhancing our emphasizing it in a way that wo 
would consider objectionable, and I Intend to at first 

opportunity do something about it. 

the COURT: Mavbe you don't have to. Ml 

right. 

MR . weLS: I have no further questions, your 
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Honor. Mr. Hopgood? 

CROSS-EXAMINATION 
BT MR. HOPOOOD: 

0 Mr.Loa, I would like to ask you a few questions 
•bout your book which I see the Judge has with him. 

A Yes, here take it (handing). 

THE COURT: I was just looking at it. 

How many copies of that book were printed? 

I believe the printing run was 5000 copies. 

Was it reprinted? 

No, it was not, but I am at present rewriting it 
I would like to have you turn to Page 155. Ther^ 
is a photograph on the bottom of the page of a man with 

a gun standing beside some animal, some poor animal he just 
short. 

A Yes, I see it. 


0 

A 

0 

A 

Q 


THE COURT: What poor animal? What do you mean? j 
THE WITNESS: It was a warthog. 

THE COURT: A what? 

THE WITNESS: A warthog. 

0 Is that on a safari? is that what that is 
supposed uo be, somebody who shot this animal on a safari? 

A Yes,that is Mr. Frits Ooetz, a famous sports 
fisherman. 
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hat. 


I wish you would look at his hat. 

Yes, he happens to be wearing a sport fishino 


But does itlook like the hat ^or your safari 


that you say is the hat, the hat for safari? 



C Exhibit XX. 

A It doesn't look anything like that because Mr. 
'loetz is a very unconventional man. 

0 Does it look like the other hat for safari that 

you advertise "Our Minisafari T.N." 

A It does not. 

0 Exhibit — 

A It does not look like that hat, Mr. Hopgood. 

r . That is Exhibit 48. Does it look like any 

of these that Abercrombie & Fitch sell and which were 
mar ^*d with the trademark Safari inside? 

A Well, it could be somewhat resembling the one 
in your left hand. That is a fishing cap or a golfing cap. 


It is more like Exhibit 13 than any other 


marked hat? 


Yes. 


0 In this book, you have a check list at the end, 
don't you, of the kind of clothing to take along on a 
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safari? 

A Yes. 




0 Bottom of Page 221, running over to top of Page 
222, it* that right? 


A Right. 

Q I may have missed it, but the only provision 
there for a hat is the last entry. 

A That's right, one Stetson hat, three and a half 
in brim, medium tan color, which was the nearest thing 
this type of hat available in this country. 

Q It does say one Stetson hat, doesn't it? 

A Yes. 

Q What is meant by a Stetson hat? 

A A large brim western hat which is very similar 
in shape to the typical safari hat except the brim on the 
western hat is usually rolled up and on the safari hat 
it is tilted down front and rear. 

THE COURT: it was an American hat manufacturerJ 

•I 


John B.Stetson a Company. 

THE WITNESS: Right. 

THE COURT: Originally I think their factory 
was around Pennsylvania, Philadelphia, was it not? 

THE WITNESS: Yes, I think it was. 

THE COURT: But they did develop a hat which was 
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clothing, — 

A 1 uss the trade name Vaella, with a capital V. 

Q That is somebody's name? 

A And Russell with a capital R, Russell bird 
shooter which is theRussell designation of that particular 
type of shoot. It is a capital B on Birdshooter. And 
Captial W on Wellington. 

j 0 You vith regard to the hats that you arc 
supposed to go around and make sure that it is at least 
3-1/2 Inches on the brim, don't you? 

A Approximately. 

0 What do you nutke of it with my ruler on your hat| 

A That is about more or less three, three and 

a — three inches. 

0 Three inches? 

A Yes. 

Q It varies, doesn't it? 

A Varies a little. 

O Three, 3-1/4? 


That is on your Exhibit XX? 


Yes. 


But on your Minisaiari which is Exhibit <18, it 


is nowhere near that, is it? 
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2 

.1 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


rec< 


A No, but that is not tho hat I would specifically 
send for safari uses. That is the citified version 


1 ' ' 

cf the safari nat which was contrived really as a sport 
hat. 


THE COURT: It in worn on safari goinc ur> and 


down Piftii Avenue. 

THE WITNESS: Sure. 

THE OOURTs All naht. Bv those who are wenrincr 


it. 

i 

THE WITNESS: Yea. 

THE COURT: And can afford to buv them? 

THE WITNESS: Yes, your Honor. 

0 Now, Nr. Lee, in your book you acknowledge 
Abercrombie £ Pitch is the source of highly satisfactory 
clothing, don't you? 

A I do, but I also mention that the color wan too 

I 

light, and as a matter of fact in those years I used to 
plead with the people in the clothing department to order 
their clothes from a little darker color. 

0 What <lo vou mean by clothes? 

.\ The cloth chat Abercrombie refers to an its 



23 

25 


ixYari cloth. 

C And vou in your boo): refer to it an ‘safari” 
"safari kWth, * don't you? 
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Yes. 


Page 77. 


A Yes. I pointed that out to you myself. 

0 Do you have anywhere else in that book where, 

in the body of teat ~ I am not talkino about a starting 
sentence where you have to capitalise the first letter — 
i« there anywhere else in the body of the text of that book 
where it is capitalised on Safari other than where you 
*ra referring to it as Aborcrostoie & Fitch's product? 

A I couldn't — certainly couldn't recall, Mr. 
Hopgood. i would have to examine the book. 


1 tell you I read it last night specifically 
looking for it and couldn't find it. 

0 Thank you. 

A Incidentally, in this check list vou mention it.j 
0 I didn't ask you any more. 

the COURT: Let him finish. Be nice to him. 

MR. HOPGOOD: I am sorry. 

THE COURT: Finish your statement. 

MR. HOPGOOD: All right, very sorry. 

THE COURT: When you make a statement vou shouldn't: 
have made, so let him keep it up. c.o ahead. 

A On the same page that you refer to, Mr. 

Hopgood. Page 77, there are in quotes on safari clothing 
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m at a disadvantage today. I can't talk with my laryngitis. 
Next question, please. 

Q Just to make it clear — 

I 

THE COURT: No, we have got it clear. Next 

• I 

truest ion, please. It is perfectly clear. 

MR. HOPGOOD: All right. 


I don't know where I have seen these, but I know 


you will agree with me that your advertisements of clothing 
in your Calihari line give prominent display of the word 
"Calihari" with T.M. alongside, doesn't it? 


A Yes. 

Q Have you obtained a registration for Calihari 

as a trademark? 

A Yes, we have. 

Q Did the Patent Office make any objection that 
that was a geographic term? 

A I don't recall,sir. 

0 Did you tell the Patent Office that this was 

a geographic tens? 

A I don't recall. I didn't make the application 

out. I signed it, but I don't recall the contents of the 
application, sir. 

Q It is a geographic term, isn't it? 

A It ia a geographic term. 
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0 1**' I show you Exhibit GGG which your attorney 

had you Identify as the catalog sheet of Dorian Bros., 
or Dorian, rather, for their hats. 

A Yes, sir. 

\ 0 And 1 don't know if T hea-d it oorreftly, but 

were you telling the Court that ,e hats there 

depicted are safari hats? 


A No, sir. Only one of them. 

0 I thought I heard you say they were safari hats. 

A No, Dorian, the hat of the country, and I 

specifically stated that from left tc right they arc the 
Dorian safari, the Dorian western, and the Dorian farmer. 

Under the general headline "Dorian, the hats 
of the country." 

0 Is one of those like the Stetson? 

A May I see it? 

I 

THE COURT: What are you showing him. You 
have to put on the record what you are showinn hin. o r »e of 
w hat look like the Stetson. 

MR. HOPOOODj Talking about Exhibit OOO. 

A The nearest of these to the Stetson that I 

i 

always used to wear before this hat was available to me 
i* in fact the Dorian safari. The only difference beina, 
if you show me tl.e hat, I will show you. 
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(Hat handad to witness.) 


0 Exhibit XX. 

A Tha diffarenca la on tha Statson the brit" ia 
ahapad about like that with tha front tilted down a bit. 


ovar. 


THE COURT: Indicating tha aides bant and rolled' 


THE WXTMESS: Right. And I uaed to pull the brit 


on my Stataona down in this ahapa aa many people did. 


0 As I remember whan wa examined you before trial, 
you aaid you intended to file applications to register 
Minisafari and Safariland. you did in fact file such 
applications? 

A Mr. Hopgood, my memory is not clear on that, and 
specifically while going uptown in tha cab yesterday, I 
asked Mr.Mala and Mr. Offnar about it and Mr. offner's 
recollection was that wa had filed an application, although 
I didn't file it, that we filed an application on Minisafari! 
but we don't know whatever happened to it, whether it lust 
lapsed or we were supposed to do something to follow it up 


and didn't, I don't really have any specific recollection 


on that. 


0 Wa had asked to be supplied with this as part 
pretrial discovery and we were never supplied with 
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THE COURTt H«< doesn't know what you are talking| 
about now except if he looks at the hill from his lawyers. 

MR. nOPOOODi I will see that at Pace 93 of 
the Lee deposition, which, is part of what we have indicated 
as what we are relying upcn is this statement to which 
you refer where he said he intended to file. 

0 I «■ not sure if I recall correctly what your 
testimony on the point was, but maybe you can tell us, 
did you ever do your own trademark searching as to avail¬ 
ability of marks? 

A My own personally? 

0 Yes. 

P NO. 

0 Did you consult an attorney? 

A Yes* 

° From the very beginning? 

A Ves. 

0 Did you conduct searches or have soarche 3 con¬ 

ducted before filing an application? 

A Well, I presume that mv attorney did that. 

0 You don't know? 

A Wo. I think an a matter of course the attorney 
would do that. Excuse me, I may have, when I first 

started in this business, filled out an application for a 
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**** but I don't remenber i r ..w 

mumTm 1 think X than gave 

it to an attorney, it got too ece*licated. 


Do you 


thia part of your book where 


** * bout yo»r reoooMndatlon .. to Ab.rcronbte 

‘ MtCh ' a " d thl * ia “ ®* «>• tin. you wre vrltincr the 
book which X taka it ia about 1960. 

A Yaa. 

o you folliority with th. product. marked 

"S»f«ri* of Abercrombie s pitch at th. tine? 

A Had I fanil' >rity? 

0 Yaa. 

* Yaa. I purchased than. 

0 Th«. w.r. th. kind, of clothe. Mr. del. te.ti- 
fi.d about end which we marked .. exhibit.? 

A m. buah Jacket, and 1 don't know if j Mw 
the . 1 .,*., bo): th. bu.h ,.ck.t -a. th. typ. of Jacket - 

garment th.t I r.f.rr.d to har., but not the hat. or the 

ahoaa. 

o Had you been over to Abercrombie i Pitch to deal 


with them in connection with th... *loth..? 


Yaa. 


Had you had occaaion to aee the label? 


Yea. 


And the label, did you find the mark "Safari* 
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I-ee-crosa 


( w vv » 


A I aa sure I did. I don’t recall, but I 

/ 

don't dispute that It was there. 

0 And this was all at least as of the time you 
wrote the book? 

A Yes. 

0 In fact, you had known of Abercrombie & Fitch 

since a very early age, hadn't you? 

A Yes, I have. 


And you had a charoe account there from what. 


age 17? 


A About. 

0 Had you received catalogs from Abercrombie 
& Fitch because you were on the charge account? 

A Certainly. 

0 Had you had oacanion to look through them and 

note that safari appeared as a trademark against some of thene 
items of clothing? 

A Nr. Hopgood, I believe you are referring to the 
years during which I was in the safari business and prior to 
the tine this book was written. 

0 That's right. 

A Yea, the answer is yes, I roceived the cataloq, 

* 

yes, I did see the safari clothes, but no, I did not 
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necessarily in those days associate the word "safari" as 
• Berk of Abercroefcie & Pitch Company but rather as a 

descriptive — as a word being descriptive of the merchan¬ 
dise . 

0 Were you that sharp at the time to know the 
between a trademark and a descriptive use? 

A No, that is why I would say that I considered 
it being descriptive of the article. It was perfectly 
normal to all a safari jacket a safari jacket. 

Q Before adopting the mark Minisafari or using 
it with the symbol T.M., did you consult an attornev to 
determine whether there were any prior marks that you might 
be infringing? 

A I don't recall. 

Q In your direct testimony you spoke of shoes, 
end I don't remember whether you referred to the term 
Chukka in that connection. Is Chukka a good descriptive 

Does it mean something to you? 

A Chukka means an ankle height boot to me. it 
is derived from an Indian word with respect to polo, the 
of P° le ““ I am sorry, a kind of name for an ankle 


height boot, it oan be a laoad boot or buckled boot, hut 
it meana that height of boot to me. 
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i . 

•*i«d from 3atm 

sl, °*' ChukJcas? 

(handing). 




A 

Chukkaa. 


ia Exhibit FF 

Y **' 1 Wo «l<5 consider all of „ K 

^ ail of those boots to 


be 


And something was said in 


V° ur toatimony about 
on* .f thc«« <*** the one you show in your catalog. r- ! 
you tell us which one that is? j 

A V«a. It is their Design 24, but we get it 
in a different color. 


0 

•pread? 


The bott 'if left 


corner of the open full- 


page 


YOS ' ” * U ° ” U Kh *ede hy Bata 

b “ t th9r *” not that circular, They , 

mey are in another 

one of their aafarl brochures. 

*" th *T enkle height also? 

0na U iUMt * “«!. above the anhle. 

® Ut yOU * tU1 o.U It a ChulJta? 

Yes. 

'tore or less ankle height? 

Yea. 

t.111 A ' * ,,Ct - “■ b °° k «— von are 

q P *° Pl * Wh * t t0 • qulp th *"»*lvee with, — i don . t 

r * B * Bbcr where I saw it ~ but there i. „ 

ther * ia reference to thu 

be recossuended that thar* k. 

th * re ba an a nkle high boot. 


0 

A 

0 

A 

O 

A 

Q 
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Yes. 


0 Urn part of tho .quipment, ian't thorn? 

* Taa, air. 

o Do you call that a Chukka In tho book? 

* In one, on P .70 7«, I call It on. pair crepe j 

’ 0l * d d *" rt * h °**' » nkl * "hieh 1 . anothor acceptable 

f ° r th °“ ,ho *"- but I »t.y away from calling it a ! 
donart aho. now-.-day. boc.ua. Clark', of England have 
registered the name "desert." 

0 I. it wglatarad in thi. country, if you know? j 

* I ... it with an appearing in the ad. for 

Clark', daaart boot., .0 1 gu... it la. ! 

0 Can it be called a Chukka? 

* Can it be called a Chukka? 

0 Yea. I 


Yes. 


Q 0 OM anybody h.v. "chukka" r.gi.t.r.d, to your 
knowledge? 

A aiot to my knowledge. 

0 in th. book do you call it . ..f.ri . ho .? 

* I call it a desert shoe. 

0 A. auch it 1. vary daacriptiv. or adequately 
descriptive, isn't it? 

a I think — 1 would ..y it i, more adequately 
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2 

descriptive to someone really familiar with it. I sav 

3 

the average person in the street doesn't know what a desert 

4 

shoe la, but a person seriously contemplating a safari 

5 

might bo more than inclined to know what it is. I think 

6 

that my knowledge, my technical knowledge of sportswear 

7 

in general and sportswear terminology in general was not 

8 

t 0 

as good then as it may be now. 

9 

Q Speaking of shoes though, it seems to me, and 

10 

again I apologize, I don't know where I have seen it, but 

11 

you can confirm for me,whether you yourself have entered 

12 

into the design aspect of shoes? 

13 

A Yes, Z have. 

14 

0 Has this been in connection with Chukkas at 

15 

all? 

"N. 

16 

A Yea. 

17 

0 Pleasetell us which ones you have designed. 

18 

A I have either designed or redesigned a number 

19 

of them. The elephant leather Chukkas, which are shown in 

20 

our catalogs, are my own design with the exception of the 

21 

one made by Johnston 6 Murphy, which was adapted from a 

22 

Johnston 6 Murphy design and changed. 

23 

The four eyelet high veldt shoe that we don't 

24 

have in the current catalog, but we have sold for a number 

25 

of years was ray redesign of one of the Bata safari shoes 
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just making It higher. 

0 Still more or loss an?lo height, isn't It? 

A A little over the ankle. 

Q Is the veldt shoe — does the veldt shoe 
meet the same description? 

A Yes. Well, the high veldt is just a higher version 
of the veldt shoe. It is about a half inch higher. it 
has four eyelets instead of two. 

Q They are all Chukkas though, aren't they? 

A They all can be described as a type or variation 

* Chukka or ankle high boot. Some suitable for street 
wear, some suitable for cold weather wear and some suitable 

a 

for tropical wear. 

0 Overnight I had my first look at some of your 
oarlicr catalogs. I would like to have them marked 
as exhibits. These are I am told the only ones. Maybe 
you better identify them for me. This one say r. 56 . 

A That is the only one. 

0 This one says 1966-67, and this one says '68. 

A Yes, sir. 

MR. HOPGOODi I would like to have these marked, 
please, and received in evidence if there is no oblection, 

Mr.Weis. 

HR. WBLSi '66? 

31 ? 1 

I 
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MR. HOPOOOD: The three which I just had the 

witness identify. 

THE COURT: Plaintiff's Exhibits 73, 74 and 

75 ’ | 

(Plaintiff'■ Exhibits 73, 74 and 75, respectively 

ver«» marked for identification.) 

Q Before breaking Mr. Lee, we were talking about 
certain items of Bata shoe, and I have a document furnished 
to us after your examination relating to Bata, East 
Africa, Bata Shoe Company, Ltd. Can you t^ll me whether 
that covers itesis purchased by your company? 

A Yes, it does. 

Q Are these items which show up in your catalog? 

A Yes, they do. 

® sre they described in the catalog or can you 

M bo the catalog that would show such items? Was 
it in your '74 catalog, for example, that we find those? 

A one of these items is in the k 74 catalog. 

Q Mould you please identify it for us (handing 
to witness). 

A Page If, Kenya safari boots. 

0 My note indicates that that is a boot that was 
marked as a physical exhibit YY. 

A Yes. 
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0 How did th» Bata Shoo Company describe this 


shoa? 


r 

A They describe it as Article 8-32029 (hunting caljr 
boot cashmere," that is the end of their description, sir. i 
Now, hunting calf is their designation for the 
type of upper leather used in this boot. It is the brown — 

Q Is that one of the shoes shown on the Bata 


circular? 

I 

A Yes, that is this one. 

Q Design No. 24, right? 

A Yes. A rugged safari boot as they describe it. 

0 Don’t they also say in their description that 

I 

^ * men's leather shoe with natural crepe soles? 

A Yea, they do. That is a commercial invoice 


that goes to Customs*- and Customs has certain types of de¬ 
signations that it prefers on import items. 

Q Did you order these boots by that five digit 
code 32029? 

A No, we never use their code numbers. We use 

j 

our own description. Their code numbers are very confusing.1 

I 

| 

0 I see. There is another one here called a 

I 

hippo boot. Is that one of those that you have also 
cdvertised in your catalog? 

A In the old catalogs. 
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2 

Q Is?that tha one that you call hippo safari? 

3 

A That's riorht. * 

4 

• MR, 1IOPOOOD t T vcul<1 like to have this invoice 

5 

»*hioh has been identified by the witness rarkod as the 

e 

next exhibit number, please, and received. 

7 

MR. WFt.8: May I see it? 

8 

MR. HOPODODi Sure (handing). 

9 

MR. MELS t Mo objection. 

CXX 10 

(Plaintiff's Exhibit 76 was received in 

* 11 

evidence.) 

12 

0 Mr. Lee, we have had marked for identification 

13 

thr *« °* you** catalogs which we just briefly identified 

14 

before breaking, namelv, the 1966 one, which is marked Exhib:, 

15 

73? the 1966-67 one which is marked for identification 

16 

Exhibit 74i and the 1968 one which is marked for identifica- 

17 

tion Exhibit 75. 


18 

To your knowledge are these the three tint pre¬ 

19 

cede the 1969 catalog? 

20 

A Vee, hut I am not quite eure, but 1 think we 

21 

published another catalog in '68. I am not positive of it. 

22 

O Romo were in between? 

23 

A 7e», I am not sure. 

24 

O This first one, J« this the first catalog you 

25 

ever publiahad in the nns« of Hunting World? That is 
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• .. / 


Exhibit 73 . 

A 1 b * u#v * «»t*. h .d on ,.. r know w 

orv _ * now that we had 

rr to ^ ¥hich ta f, “ 1 —-—« p. w 

or it «. i*nti..i catalog, but it ,. ld . Hintsr 

65 ° n 4t# but 1 bean able to find « 

find « copy myoelf. 

"~* b * r Print . se.il run .. th j 

run the very tail 

•no of .« and it was b..i„„ y 

h ta Ifc B,aY hav ® been 

• little bit amallar. 

HR. HOPOOOD* Before I forcet it r 

forget it, i would like 

to have- th. .Xhibita nart.d 73 , 74 , nd ,, . 

. . ' 7 *' " d ” tor identifica¬ 

tion raoalv.d in evidence. 

"*• n® 18 ’ No objection. 

(Plaintiffs Exhibit. 71 

“• 1 3, 74 and 75, respective!., 

W * r * roosived in evidence.) 

9 first catalog. Exhibit 73 . and its , ucc «dl 

' “°“ ld VOU 0411 «>o.. 20 -page catalogs? 

A Noll, this 1 . , 20 -pag« catalog. 

You don't renember the oth*i> I 

th * r on * aa any different. 




lig 


0 

do you? 


I 


A 

0 


A 

0 


It «. aithar » 2,, , „ ^ 

no., this catalog advartis. clothing? 
»o, thia catalog doea not. 

***** it advertlae hata? 

Ho hata. 
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0 Does it advertise shoes? 

A No shoes. 

0 Does it stake any reference to safari country? 

A A quick qlance does not seem to show any refer- j 

enos to safari country, but the word safari is used in 

t 

I 

a number of places. 

Q But my question is apecific — 

A I don't see it, sir. 

I 

C — the the expression safari country. 

A I don't see it. 

0 As a matter of fact, do you have any recollect! 
of when you first began to use the expression safari country! 
in connection with shoes or hats or clothinq? 

A I would guess that it was probably about '67. 

0 Would you go by the catalogs? 

A Well, in many instances, Mr. Hopgood, we have 

I 

I 

merchandise that does not appear in our catalog. For 
instance, riqht now we probably have four or five thousand 
different items that are not in our catalrq, and even in 
the early years we had many items that were not in the 
catalog, so the mere fact that an item does or docs not 
*PP*n* An the catalog does not necessarily mean we did not 
have the item available for sale or sell it. 

Q I don't know if I was understood. My question 
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h “ 5 40 ^ With th * onpre.aton "aafarl country- and 
your use of that axprasaIon. Lat'a limit to alther 
putting th. axpraaalon on th. artiol. of clothing or shoo 
or what have you, or anythin, ol.o and putting th. thing in 
• catalog or other advertising. 

A I d say either in a hang tag or catalog or other 
advertising we probably started ufing it in *67. 

0 I will ask if you find it in the catalog for 
1966-67. 

i 

| 

A Again a quick glance does not show it to me. l 
don't see it. 

Do you find it in the catalog for 1968 , Exhibit i 

75? 

i 

A I don't see the words "safari country" here. i 

0 That was as to the catalog for 1968, wasn't it? 

A Right. 

0 ' 68 ? 

A '68. 

o Itow I will ul you th. aw. guantion a. to the j 
catalog for ««». Do you find th. axpr..alon -.afarl 
country" in that catalog? 

A 1 *> not find th. worda ".afarl country- I find 
tho word, -safari ah«. from Safariland," in this catalog. 

0 what doaa th. .xpraaalon — you hav. ua.d 
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the expression “Eafari Country,” haven't you? 

A Yes. 

0 High safari shoe* from Safari Country? 

A Yas. , 

0 Safari hats from Safari Country? 

A Yea. 

Q Safari clothes from Safari Country? 

A Yes. 

C? Have you uned it in othar ways? 

T\ I believe those are the ways I used it. 

O As far as these rataloos that you have consider 

are concerned, all aueh uses of Safari Country have been 
since you were first notified *>y the plaintiff of an 
tllegsiC. infringement. That is true, isn't it? 

A As far as these cataloas are concerned? 




n Yea. 

A I am vary rvr.tv on dates. If you say it is true, 
I will agree to it. I don't rrranber. 

0 I am trying to let you know each time — 

T Whon was the first? 

i 

O T will lot you know that the complaint, the 
first writtter. complaint wan in the early part of 1969. 

Then the term nafari clothes from Safari Countrv did not 
nrpeur in these catalogs prior to the oomplaint. In fact, 
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the expression "Safari Country, didn't appear prior to 
the first notification, did it? 

A Did not appear in these catalogs. It may have 
appeared in other — 

Q Did it appear in any catalogs that you know of? 


it did not. 


In any catalog that I know of? T would say 


You did mention Safariland and that reminds me 


of something about your book. In the table of contents 
there is a chapter which uses that expression. Isn't there? 

A There is. 

Q What chapter is that? 

A Chapter 15, entitled Portuguese Africa, the 

new safariland." 

0 What does safariland mean? 

A It means safari country. It means to re — it 
■sans an area in Africa rich in wild life. 


You are saying it is equivalent to safari country, 


is that-right? 

A Yea. 

Q It doesn't mean, does it mean any particular 

country when you use the word "country”? 

A No, I use t •* word country in Africa refers 
to safari country in Africa, meaning any area, any 
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n-. 

C 





country that la good for safari. Safari country could b«* 

* 

Kaaya # safari country could l>e Sc ith Africa, safari 
country could be Angola, safari country could be Moxaml'inuc, 
any country in which there Is good opportunity for safari. 

Q Do you know of any use in your book of the 

expression safari country? 

A Sorry, I wrote the book 14 years or so ago. I 


don't 


every word. I did use the word safariland. 


Q Yes, we just drew attention to that. 

A And I would be almost certain that if I went 

t 

through this book, I probably used -- I would think I used 
the word safari country somewhere in the text of it. I 
am not prepared to make a definitive statement now without 
reviewing the book. 

Q At least as to safariland, at least includes 
this Portuguese Africa, the new area that you mention in 


that chapter? 


I call it the new safarilands, not the only safair¬ 




land. 

0 What ala# la meant by safarilands? 

A The old sa£arilan*s were really Kenya and 

Tanganyika, all British Beat Africa, Kenya, Tanganyika, Ucam!a, 
Beat Africa. Portuguese Afrioa was the new safariland. 

Wa ware the first people to set up large-scale safari 
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) 


organizations there. 

/ ° Y ° U haVC U3ed thG ®xpreas safariland as a 
trademark, you out the letter. T.«. on the aide of It. 

. A Yes. 

° What ls that supposed to moan? 

A It rteans that 1 consider the nark ours with 
reepeet to a retail .tore or a department In a retail .tore. 
0 from which clothino. lncludinn hat. and .hoe.. 


is scId? 


Yea. 


And In connection with which your clothino and 


hat. and ahoea are alao adv.rtl.ed? 


A we have not been uai„, the word safariland in 
r.«*nt advertisements, but .till u .e It in the cataloo. 1 
not necessary on the ..me paoa.about the clothin. articles. 

0 But you have used It 1„ y our advertisementc? 

A Yes, we have, sir. / 

And those advertisements have appeared since vou 
«r. fir.t notm.d of 0 cUim by Abprcro ^ le , pltch , 

A I cannot say yea or no, but I wouldn't doubt 


0 in tha 1966-67 cataloo,which la exhibit 74 . y ou 

at Pane. 42 and 43 a spread of Calabar! clothino. 
havsn't you? 
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2 

» 

;i 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
26 


A Yts. 

Q And you ar« prominently identifying that with 

the TM throughout, aren’t you? 

A Tea. 

Q Stow the various items which are shown are a bush! 

i 

jacket, right? 

A Yea. 

o And shorts? 

A Correct. 

Q And culottes? 

A Correct. 

i 

0 And a bush shirt? 

A Yes. 

i 

i 

0 And a topee? 

A Yes. 

Q Personally I don't know — what is a topee? 

A, That ie the old-fashioned pith helmet. 

0 Topee, is that a word? 

A I believe the word Topee originated in India. 

i 

I think it was one of the Indian names. 

Q These words were sufficiently descriptive, 

weren't they, of the items? 

A They were sufficiently descriptive. 

0 The previous page, which is Page 4 of the 
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Exhibit 74, shows two hats or is it on« hat in just two 
shapes, callad tha Calahari huntar? 

A That is oorract. 

Q Is that a safari hat? 

^ It raally is not a vary authentic one because 

it was made in this country, but it was tha best that we could 

get at the tine. 

THE COURT: Which one is that? The top one? 

i 

MR. HOPOOOD: Both of them . j 

THE COURT: Tha top one looks wore like we used 
to call those, tha Australian hats. 

THE WITHESS: Yes, it is vary similar to it. 

0 In fact it says raally two hats in one, your 
Honor. Calahari Hunter may be worn Aussie style, and 
so forth, or white huntar style. 

A But that is not tha Dorian hat. That was a hat | 
■ade in tha States by Byer Rolnick Company down in Texas 
as an imitation of the safari hat. It was the best we 
could gat at tha time. 

0 But you put your trademark on it, didn't you, 
Calahari? 

A Yea, wa did. 


0 And it meat* tha description given in your book 
for what a person should taka along for a safari journey 
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in Africa? 

A It was an adequate hat. 

Q It meets that description. deesn 1 

A Tee. 

0 With e vide enough brim and eo fo 

A Tee, air. 

Q At the end of your book where you are 

what a person should take alone for hie safari in Africa. 

• t 

you have aro listings, don't you. one for an expedition 
that goes by air and another one which goes by presumably 
sea and land. 

A Tea. sir. 

0 And when you hold people to take along a Stetso 
hat and with the 3-1/2 inch brim, you were directing their 
attention to the heavier one of those, that is. the sea and 
land approach, weren't you? 

A Tee. 

0 So that for the air. did you recommend a hat? 

A I reco—ended "all other clothing to be pur¬ 
chased in Nairobi." of course including a hat because you 
go back into the section onoutfitting. I certainly 
reooassanded they should have — on Page 77. one felt hat 
western style with three-inch or wider brim. 

Q Thank you. Prom your great experience with 
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safari* and organising and recommending them anti so forth, 
what is tha praotioa today? How do poople got to these 
axpaditions? Do thsy go primarily bv air or by sea or 
what? 


THE COURT: Objactlon sustained. I think wo 
haws gone over this enough and enough. What difference 
whether they go by jet or they go by none machine that 

» 

breaks the sound barrier or not? I am not concerned 
with that. 

» 

I 

MR. HOPGOOD: May I merely say what I was driving 


at, your Honor? 


the COURT: You may. A11 right. 

MR. HOPGOOD: I was trying to find out what f 
th# proportion of sales from the Hunting World shop here in ! 
New York is today for going tothe country club status seekina 
New Yorker type person, or for an expedition. 

! 

J THE COURT: I am not concerned with that. T am ! 

I 

not concerned with whether somebody buys this material because 
its so-called snob appeal or whether they buy it for 
a utilitarian purpose, whether he wants to go to be dressed 
up in sosis outfit that nobody alaa but the exclusive bon 
vivant end the well-heeled, well-supplied individual wants,! 

J 

an actor or someb ody of that typa. I am not concerned. 

THE WITNESS: John Wayne has a whole — 

i 
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redirect 

THE COURT: I don't know who John Wayne is 
'from a hole ..in the head. All I know is we had a great 
colonial gov«mnent in James Duane years ago. Duane Street 
down lie re is named after him. 

MR. HOPGOOD: I have no further questions. 

THE COURT: All right. I am not sneaking dis¬ 
paragingly of you or Abercrombie & Fitch as being business 

e 

nun. There are certain demands which are very profitable 

* 

in the market and you go after it. 

i 

TKE WrttlLSSj Thank you, your Honor. 

I 

Tin: COURT: That is business. 

I 

Some people want to pay $180,000 for a car. 

Others claim they can get just as good pleasure out of a 
$i'00C car. 

REDIRECT EXAMINATION 
BY M It WELS : 

I 

( 

0 Mr. bee, Mr. Hopgood on cross-examination showed 
you a photograph of Tritz Goetz rearing a fishing hat on 
safari. Is there in that book another photograph of hin 
wearing another type of safari hat? 

A Yes, on Page 28 ho is wearing a broad-brimmed 
hat of the tvpe I recommend. 

C Mr. I'opgood askdu you about the use of the 
term 'from safari country." 
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A Yes, he did. 

0 I .how you Exhibit KICK for ld.ntific.tion, which , 
•V .«f«ri .ho., from ».f.ri country, and I cali your [ 
attrition to thi. particular it.* that .ay. .t th. button 
•Copyright 1969 Hunting world, i*w York, • and i you 

if that refreshes your recollection .. to wher. you might 1 
•“"h first used that mark? j 

A 1 d ° n ' t renertwr wh.th.r this w.a the first time! 

1 ■“** lt ' but thi * Particular item is . hang tag that was 
furnished with th. safari .ho., that we imported from South 
Africa, not from Bata, but from anoth.r manufacturer in 
South Africa, and th... w.n> called original v«ldt boots, 

safari shoe, from safari country, made in South Africa by 
Africa's finest bootaakers. 

TRE COURT: We had this. j 

MR. MELSi Tour Honor, I want to brine this 
in because Hr. Bopgood raised th. gue.tion th. year. 

_ I 

THE COURT:. We had enough of this about these 

veldt shoes. 

3lJD 

♦ I 

MB. was, I think w. have, but it lust i, that 

• question was raised .. to th. date, so t offer Exhibit 
m identification in evid.no.. 


M*. HOPGOOD: Wo objection. 

(Defendants* Exhibit Kiw was received 
in evidence.) 
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0 Mr. Hopgood asked you on cross-examination, 

Mr. Lee, about Stetson hats. Have you ever known Stetson 
to use the term "safari" in its catalogs or advertisements 

advertising its hats? 

A res. 

q I show you Exhibit LLL for identification, and 

I ask you if that is such an advertisement of a Stetson 
hat called a safari Stalker by Stetson? 

A Yea, it is. 


MR. WX**: I offer Exhibit LLL for identification 


in evidence. 


MR. HOPGOOD: Can you enlighten the Court as 
to what year this is? 

MR. welSj I am unable to ascertain the year. 
MR. HOPGOOD t It has been clipped from Page 
54 of some catalog and I don’t even know if it is a Stetson 



objection. 


MR. WBLSs It is a Stetson one. 

MR. HQPOOODi On your representation, no objection. 
MR. WELSt I offer Exhibit LLL. There is no 

(Defendant's Exhibit LLL was received 


in evidence.) 

q Mr. Lee, have you ever known of anyone else 
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making use of the term Minisafari in its advertising? 

A Yes. 

0 I she* vou Exhibit MMM for identification and 
I ask you if that is an examole of such uso7 

A Tss, it is. It is an advertisement for 

Scandinavian Airlines, their tour department, and it describ 
the SAS "Minisafari" tours. 

MR. WELSx I offer Defendant's nxhibit MMM Por 
identification in evidence. 

MR. HOPGOOD: I object to this, your Honor. 

A tour is quHte Irrelevant to what we are talking about in 
this lawsuit. 

THE COURT: It is about time we stopped this, 
objection sustained. 

0 Now, Mr. Lee, Mr. Hopgood was asking you about 

many invoices on cross-examination. I show you Exhibit 

WIN for identification and I ask you if you can identify 
that for us. 

A It is an invoice for Dorian Minisafari hats. 

0 Who was that addressed to? 

A huntino world. 

0 Who does tiiat coma from, Dorian Nats of South 
Africa? 

A From Dorian Hats of South Africa on 3/V19G9. 
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MR. WEL8: I Offer Exhibit NNN for identification 
in evidamoe. 4 

MR. HOPGOODt Did you describe this as one 


invoice or two? 

(Mr. Hals and Mr. Hopgood confer.) 

MR. HOPGOODt You are representing to the Court 
this date is 3/9/69? The European system of dating 
I know as the exhibit refers, and that would be the third 
of September 19(9, if I understand that they follow the 
European system. 

MR. MELS: I will have to ash Mr. Lee who is nor 
familiar than myself. 


i 

i 

» 

i 

i 

e 


THE WITNESS t It varies from country to 

l 

country or also office to office or factory to factory. T 

: 

couldn't ascertain from the invoice. I dan't definitively! 
•ay whether it is March or September. 


MR. WELSt But it was 1969. 

MR. HOPGOODt It might help if — 

"■'E WITNESSt Walt a minute. There is e rubber 
■tamp at the bottom that says September '69. 

MR. HOPGOODt No objection. 

(Defendant Exhibit NNN was received 


I 


I 


in evidence.) 

Q I showyou here Defendant's Exhibit OOO for identjl 
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2 

floation, which appear, to bo invoice, from Sterling Cloth¬ 


3 

ing manufacturers in Johannesburg to Lee Expedition., Ltd.^ 


4 

on one May 25, 1966, end May — the other May 12, 1966, 


5 

and I ask you if you can tell us what those were for. 


6 

A Ladles' safari jackets. Another safari jacket 

j 

7 

apparently a sample. 

» 

8 

MR. MELS: I offer Defendant's Exhibit OOO for 


9 

Identification in evidence. 


10 

MR. HOPGOOD: No objection. 


xx* u 

(Defendant's Exhibit OOO for identification 


12 

received in evidence.) 

1 

13 

Q I show you Defendant's Exhibit OOO for identi¬ 

1 

14 

fication which apparently is a Pan American Clipper cargo 


15 

waybill which bears the date 26 May 1966, and I ask you if 

16 

you can tell us what that is. 


17 

A Ladles' safari jackets. 


18 

0 That was from — 

1 


19 

* ^larling Clothing in Johannesburg. 


20 

MR. MELS* I offer Defendant's Exhibit COO for 


21 

identification in evidenor.. 


22 

MR. HOPGOOD: No objection. 


xx 23 

(Defendant's Exhibit OOO was received in 


24 

evidence.) 


25 

MR. MELS: I have no further questions of Mr. 
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Jn 


Zs«, your Honor. 

THE COURT: Are wa thourhg with Mr. Lee? 

MR. HOPOOOD: I have a couple more questions. 


your Honor. 

RSCROSS-BXAMXMATXON 
BY MR. HOPGOOD: 

4 

0 Mr. Lee* X just have a few question s. Kith 
regard to Exhibit XKK which is your hang tag Bata shoes. 

A That is the me one we had before? 

0 All right? 

A Yes. 

Q Could you tell the Court, please, whether those 
shoes oould be properly described as Chukka? 

A Mr. Hopgood, X believe I previously testified 
that alaost any ankle height *)ot or shoe. 

THE COURT: You did. 

A — oould be describee as a Chukka. 

THE COURT: He has already answered. Please, 
please, we have had enough. He has already told us this. 
Told it to us yesterday and today before too, I think. 

MR. HOPOOOD: X only wanted it pinned down 
to what this one was about. 

THE HITHE88« He has pinned it down. 

MR. HOPOOOD: All right, thank you. 
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THE COURT* He said they ell r* oe celled 


Choltk. if you want to ell than ChuWca, If they ware anti. 

height boote. 

o Now on Exhibit Lit, we only have had a part of 
• Page of ada, but it ha. thra. hat. „d th. circle h.a 
been put around th. on. «1W th. Safari stalker. Doee 
that hat froa its appearanc. or daacription there more near! 
raaa*>l. yoU r Hlni.af.ri, which i. Exhibit 48, or your hi, 
safari, which ia Exhibit XX? 

I 

A It more Marly reeemblea the Miniaafari. 

0 Aa to the other two hate, do they mote nearly 
reaemble the Miniaafari - that ia the ot er two in that 
exhibit OOO — more nearly reaeable the Miniaafari which I 
ia Exhibit 48 or the larger one which ia the Exhibit XX? 

A They more nearly reeenble the larger one, but 
the brim ahape. are different on theee Stetaona. 

t 

0 On thoae Stetaona thoae two other Stetaona, 
tl. »y call them White Hunter and Yearling? 

A Yearling. 

0 Do they appear to have a broad enouoh brim to 

—t the auggeation and reoo—ndation. you made in your 
book? 

A Yea, they do. 

o With rogard to Exhibit mm, which i. th. Invoice 
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« 


— or I have now forgotten what you called It — in it a 
•hipping Mono or an invoice for Dorian hate? 

A It la a packing Hat. 

0 A packing list, all right. It covered the 
Mlniaafarl, didn't it? 

A Tea, it did. 

Q Do you happen to know, is this the first one 
that you obtained from then? la that the beginning of your 
acquisition of Minlaafari hats? 

A I believe we had shipments of Minisafaris 
at the end of *68 or beginning of *69 but I am not sure. 

0 What is tha date of that? 

A This Invoice? 

Q Yea. 

A September 3, 1969. 

Q To help you refresh your recollection, I will 
•how you a document which had been furnished to us as part 
of the requested production in this ease. It is a letter 
from Dorian Bats, September 9, 1969, to you. It does 
refer to Minisafari hats. Will that one help you recall 
whether the Exhibit NMN relctee to the same order or 13 the 
first order or the first shipment for the Minisafari hats? 

A This letter definitely refers to this shipping | 

I 

or ***’# whether or not it was the first shipment, I don't 
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*jn 

• t 


know. Let me read this letter. It may give me a clun. 

MR. WELfl j May I ask that thla letter he made 
a pert of the defendant's exhibits. 

THE COURT i No, we are going to take a reces n. 

Two o'clock. 

(Luncheon recess.) 
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afternoon session 

2*00 P.M. 


* » 

% ’ 


ROBERT H. LEE gaumed. 

MR. HOPOOODi Since the break, your Honor, oppos¬ 
ing counsel and I have talked about two pieces of paper whiclf 
we have agreed can be received in evidence as Exhibit 77 
and 78, respectively. They have to do with first dates of 

““ by the defendant as to certain of the uses in this 

case. 


Exhibit 77 is a letter of June 3, 1970, from 
Mr. Lee to Mr. tfolftof the New York Times. 

RECROSS-EXAMINATION (continued) ! 

BY MR. HQPGOODt 

0 Do you recognise that as your letter, Mr. Lee? 

A Yes, I do. 

Q And the other la a letter to Mr. Lee, September | 
9, 1969, from the Dorian Hat Coaipany in South Africa. 

. i 

THE COURTt And it is stipulated by both sides? 

MR. WELSt No objection, your Honor. 

THE COURT: Is itstipulated by both sides? 

MR. EOPOOOD: It is. 

the COURT* That the dates set forth in these 
two exhib its respectively are the dates of the first use 
of the name* therein stated? 

MR. HOPOOOD: First use ns to the events described 
by the doctnaonts. 
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THE COURT: Yea. 

(Plaintiff's Exhibits 77 and 78 were 
received in evidenco.) 

THE COURTi Are you throucrh with the witness 


now? 


Lee. 


rests. 


nesses? 


MR. HOPGOOD: Yea, sir. No further questions. 
MR.WELS: I have no further questions of dr. 


(Witness excused.) 

MR. WELS: At this point, your Honor, defendant 


THE COURT:Both sides rest? 

MR. HOPGOOD: Yes, sir. 

THE COURT’: All right. 

Neither one of you want to call any rore wxt- 


MR. HOPGOOD: That's right. 

THE COURT: When do you gentlemen want to subr.it 


your final papers? 


MR. HOPGOOD: J would be olad to submit the* 


tomorrow, your Honor. 

MR. WFLS: Tomorrow is Wednesday, your Honor. If 
I could submit them by Thursday or Friday of this week. 

THE COURT: Mv point is this, T don't Mpvt to 
render my decision without these minutes. 
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DEPOSITION OF ROBERT M. LEE (EXHIBIT 71) 


***** it 

•*** H. L t i , having been flr.t duly 
"“ 1 M 1 «nd t..tlft.d «. folio,., 

W. MMOOD, Thl. deposition 1. b.ln, con . 
< " W PU ”““ t *° ««««- of th. court bp j„d,. 

“ U * °°" of ord.r ... ,.„ t to th . 


lilt viik. 


W. nUi liNIM lt.t Thursday by ... 


w “>• mhoodi 


« Mil y M Plw.. ,t.t. your full yo „ 

«ai miiiM,. 

1 *^ trt *’ 14-5 **• u 4a » V r— ld«nc« la 

70 c IkMft Itmt, Wood tor., 9 n fork. 

Q W»«t la jour occupation? 

A 1 “ ** PrlM1 ^ 1 Hunting world, Ine., and 
I*. MUM. Ltd. I aa th. pr..ld.nt of Woth flra. 

Q *“* U th * tddr#M °' *>"•• two eoapaniaa? 
Ht racntlj aovad. Our now addroaa la 16 Xaat 
53>*d Itraat, lav T.rk 10022. 

9 UK. .h.n h«. th.t b..n your .ddr...r 

* - •»«>, .. .ffwtlwlp .,. r ».d d.u. kusln... 

th *” # ° " Our former .ddr... w. » 7 

l “‘ 504,1 * tr **‘' f0r •PProxlm.t.lp thr.. y,.„. 

9 Z* th»t th. . u , .ddr... fo, both of th... 
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Q You mu for approx loo to ly ttoroo years. 

A% **7 Biot 50th atroot for approximately throo 

6 yaara. X think we oponod thoro in April of *67 at 

7 hat 50th ftraati March or April, *67. 

Q Old that nark the beginning of Hunting 

’ **.. or ... tt ln tCM oth „ loc . tlon plM th . r#to . 

10 * World, Ik. , U rtM i„ 196i , t k2c 

“ 9Ut Itr ”‘- ** u * **Poditlon», Ltd. M . tonoi 

12 »n 1999 at 700 Ibaan htraat in Woodaara, Lon* I.land, 

» OK It W , fa, othar addraaaaa in tha lntarl. parted. 

14 Q That would be your home? 

15 * *••• !*• kapodltlona, Ltd. in tha aarlp du 

'* " 0t • «ou«amlal addraaa baoauaa Mat of our 

” bualnaaa ». at that tl~ CKduotad throu* corr^pondanc., 

18 and l mi in Africa naan of tha tlna. 


* W * 11 ’ *" ***• 820 51at Straat addraaa 

‘ha ona Mtlah applied prior to a*7 laat sothr 

* that la rl«ht. That addraaa want baak to, I think, 
22 1968. or >63. 

Q What address? 

24 * 6*0 It at Slat, for lat fcpadltlon.. 1. prior 

25 to Hunting World. Hunting World la an outgrowth of i*a 
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Lee 

* Ltd. Lm Expeditions, Ltd. prtotdfd It 

3 and they run together, but Lee Expeditions. Ltd. la the 

4 controlling conponj. 

3 ^ . What la tha distinction in business as 

6 bitween Anting World and Lea Expeditions? 

7 A Bunting World la prlnarlly engaged In narketing 

8 in Ansriea of products under the Hunting World nane. Lee 

9 **Potions, Ltd. is prlnarlly engaged in arranging safaris 

10 and aspodltlon’ in Africa, gala, India, and in searching 
n for tho products which It lnportu for distribution through 
12 Hunting World. 

3 ^ Tou bdiA safaris and expeditions; is there 

14 a difference? 

* Too. Womally, nomally I would call an axpedi- 

16 tlon to the Antartlo an expedition. I would call an 

17 •*P*ditle« in Africa a safari, but the word now has been 

18 so widely used that outfitters up in Alaska who take 

19 hunting trips call than Alaskan hunting safaris. 

3 X guess they hare just — they just think it is 

21 a bettor sounding word. People in India ara calling 

22 shikars, which la tho proper — that's s-h-l-k-a-r-s — 

23 aany Indian shikar outfitters are calling theneelwes 

24 safari outfitters. 

3 * Does shikar naan an expedition? 
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6 


Lee 

2 A A*>lkar means hunt. It naans a hunting trip, 

3 really. And a shikari la the equivalent in India of a 

4 hunter er white hunter in Africa. In other words, when 

3 your refer on an Indian hunt or shikar to your gentleaan 

6 shikari, you wean your Indian equivalent of the Kenyan 

7 white hunter or guide) the gentleaan shikari in India 
a guide. The white hunter in Africa la a guide. 

4 Do you know Abercrombie * Pitch, the plaintiff? 
Certainly. 

K\ How long have you known of then? 

•lace about the age of eight. 

Q Have you received their catalogues? 

» 

The. 

Q Do I take it you had been a frequent visitor 

the oteref 

Tee, and a friend of the store. 

Q I aa glad to hear that. 

Vo still recoaaead customers to Abererouble k 
Fitch practically every day in the week for scaethlng that 

21 we don't hare. And Abereroabie k Pitch, I eight add, 

22 has been a cuatoaer of ours. I think I have had a charge 

23 account there sinoe I was 17. 


Q I have had a look at soae of your advertise* 
25 aents and have seen the word chukka. What does that mean? 



8 is 

^ — 

9 

10 A 

• 

11 

22 A 
13 

» 4 A 

15 

16 of 

17 A 

18 

19 A 




1 


7 




2 

3 

4 

5 
• 
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10 

11 

12 

13 

14 
13 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


LOO 

A A ehukka boot or ehukka shot is a vary brood 
refe r enta to on ankle-height deal-boot or elaply boot 
ohleh boo boon aide In oony countries for —nj years out 
of various setsrlois, loothoro, prloorlly loothoro. 

Q Zo thot the sort of thlni that oy kids 
rmnaaoni to ao coiled o flootor? 

A Mo, o flootor lo o tradeaark, I believe, of a cob. 
pony naaed Botoo. 

Q Xo.lt thot sort of thlngT 
A Too, if it lo onklo high. Botoo aoko chukkas, 

■ony pooylo aoko o ohukko ond eoU it o ohukko. Chukko 
boooao, roll, os popular In tho ohoo laduotry ao 
loafer hoo boon, you know, I aeon everybody hoe their 
own Idea of what o loafer loom like. Thlo lo a loafer, 
a typo of loafer. 

Q What you are tolling mo lo It aoano or 
Jao cane to noon on ankle-height typo of bootf 
A An ankle-height boot. I think that the aoet per¬ 
fect Interpretation, I aeon, x think it started out ao 
being an ankle-height boot node froa a rerereed oalf ekln 
or a reversed oowhide, with the flesh side out or the 
cueded aide out, and the oaooth side in. 

The eheap ones are node of a epllt cowhide, which 
1* floeh aide on both inside and out. It lo net as good 
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L00 8 

because It la undtnpUt of the loath*r rather than tha 
top grain. 

idea for reversing it and laavlng tha auadad 
alda out la ao it doesn't gat all aeratchad up and aeuffad 
uidar ruggad eontfitlona aueh aa climbing around in rock* 
or tolng through thorn buahaa, and ao on, which taara 
tha hall out of top grain laathar. 

fotaally, tha typical ohukkas that I rafarrad to 
haro orapa rubbar aolaa, tha unvulcanlsed plantation 
erapa rubber noles. 

fhia la tha — tha typical aafarl chukka la exactly 
tha typa of ahoa that I daacrlbad. 

^ Aa l undaratand you, tha word ahukka haa 
cooa to naan a broader typa of thlngr 

A Tm. In othar words, aonaona night aake a draaalar 
•hoa area with a laathar aola, which certainly la not 
auitabla for aafarl oondltlona, and thay night call it 
a chukka. i have aaaa aran top grain ahoaa of thla 
general dlnenalon called chukkaa, not called aafarl chukkaa, 
and they would be wrongly called aafarl ehukha. The 

^ * h0 * *•* ** I have explained, auadad outside, 
either node of reverse calfskin, or cowhide, or othar 
aaterlal laathar, and generally with a crape aola or other 
typ- of rubber sola. 


349 




1 
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But it is not such a chukka if *.% has a 


3 hard or leather sole? 


4 A Other people do eall it a chukka with a hard sole 

5 But Z wouldn't oall It a typical aafarl chukka by any 


7 Q Othar people night use artificial uppers 

8 that hare a suede look to then but still that could be 

9 la today'a parlance a chukka? 


10 A fee* it could be In today'a parlance a chukka, or 
u they al^t aake it out of a split leather or just about 

12 anything olae. 

13 Q In your bualneas with Hunting World, I 

14 the various changes of address the business 

15 has g r own? 


16 A 


foe* it has, 


In connection with this business, do you 


is have any ofjour own tradenarks? 

19 A TOa* we do. 

20 0 What are those tradenarks? 

21 A Z an not sure that I can rcaember all of the trade- 

22 marks* bet Hunting World Is a trademark, KALAHARI is a 

23 trademark, SONBBRHLLA Is a trademark. 


M I will just quickly glanee through our catalogue 

25 and see if I can pick a few more. MINISAFARI is a 
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LCs 10 

trademark referring to a l-eal safari hat Imported from 
Afrloa that*a had tha hrla out down. In othar words, tha 
crown la tha exact aaaa crown usad on tha aaaa manufactured 
full alaa safari hat, but tha brln has basn cut down. 

And tha aanufacturar name] It tha Mm SAFARI and gava us 
permission to usa It hara. 

LOAFAROUMI) Is a trademark referring to special 
types of footwear such as tha one I am showing you now, 
which is a mocassin with a special sola primarily designed 
for sports car driving. 

Bat we find it to be generally a vary comfortable 
all-purpose loafing shoe, casual. 

CAMELS is a trademark referring to tha various 
Items manufactured to our specifications of genuine camel 
leather. 

•OFBBCUBE la a trademark referring to a modular 
furniture system. 

«*% 

I may have omitted one or two, „ but these are the 
things that we use. 

Q It seema to me I remember seeing SAFARI 
with a gun-cleaning outfit there. 

A Oh, yes, that Is s registered trademark to the 

best of my knowledge of Parker, Kale, Ltd. of ftigland, 
who also do business with Abercrombie A Fitch, 
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Lee 

and Abtrtroibif ft Fitch to the boot of ay knowledge tolls 
kit, and that it Parker, Halt's regiatered 

4 Unitad Btates trademark, I aa quits cartain. 

5 Q You ara? 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Q Did you oheckt 

A X raasabsr sating it saaetiae agoj in fnat, Dick, 
you aay hart a raaord of it in your starch. But Parker, 
■•Fkatad that for many, many yaaro untlar that 
trademark in Aaerioa. And it is thsirs, I as — I am 
dtrtain. it is a gun-alsaning outfit. 

NR. WHLBi What is it calladT 
TH1 WM333i SAFARI. 

Q X aa not so cartain — I will not argus with 
you, but X don't mnt you to go around with a aisconcaption. 
I aa not so cartain it is a registration of thairs in 
this stuntry, and ay information is that thay have with- 
'iba uss of that nark on ths goods, at ths urging 
of Aberercabie ft Fitch. 


A Nall, it is ay understanding — 

Q And to use it is improper, I an letting 
you know that non. I seea to recall your use of ths 
letters TN alongside of soaathlng else. Doss TN mean 
tradanarkf 
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2 A 


Yes. 


Right. 


u. only copy AVAILABLE 

I think I have seen it for SATAJtXLAK)? 


^ thot t trademark of yours? 

**** is a trademark of ours. 

^ What doos it connote? 

It connotes a location, that is, a shop or a ,rtion 


of s shop, a &A7ARILAWD boutique or a portion of a shop, 
it also is ths mm of a low York corporation called 


Safariland. Ltd. 

Q Is that part of your organisation? 
* ***** ** *• • sospany I own. 


*• ralatod to those other two that 


you gare war 


A Yea, it is involved in the wholesale distribution 

17 of products imported by Lee Kxpedltlons, Ltd. 

18 

Q That is wholesale while Hunting World is 

19 retail| is that it? 

0 A sight. Hunting World did some wholesale, but now 
j\ 21 S * f * rlU * d 11 doln * — for •onetime now Safari land is 

A_i 2 dol *i *U the wholesale. 

23 - _ 

Q When did Safari land, Ltd. start? 

24 A I don't know. 

25 _ 

TK1 WXTIISSx When was that? 
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NR. VKLBt '66 or '69, I aa not quit* sure. 

Q It that at the tune add rata, J>.-t 53 rd 

Strati, now? 

A Tat. 

Q I will atk to be inforead exactly whan that 

waa started. 

A All right. 

^ Did tha incorporation of Safarlland, Ltd. 
begin pour uta of tha expression SA7ARILAKD? 

A Oh, no, no, We • tart ad Safari land Hava, which it 
a nestlatter publiahad at irregular Intervale over the 
pact approximately 11 yaart, published by Lea Sxpeditlona 
and Hunting World. 

Q That tea Just a nawtletter, waan't it? 

A Tea, Safari land eat a — 3a far Hand Hawa wat a 
nawtletter informing our proapeetlve clients of various — 
of hunting londltlons in various areas in Africa, primarily, 
where we worked, and alaa in Nepal at one time. 

Q So 3afariland Newt wat addressed to your 
hunting alientale in Africa and — 

A Right, and it wat alto given to people who cane 
into Hunting World and inquired about our safari offerings. 

Q When did you start using it for this 
shop or portion of this shop or boutique? 
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A In 1967 «h«n we opened our — Hunting World's 

first yhop, which st that time was referred to es our 
Safbrlland Showroom, in March of April of '67 on seat 
50th Street. 

Q Use that then, so to speaks the name of the 
shop and its operation? 

A Vail, tha naae of the shop was Hunting World, end 

Hunting World called the shop our Safarlland. In other 
words. Hunting World's Safarlland.^ / 

Q In other words, everything that was sold 
and offered for sale in there was under that catchall 
category of Safarllandf 

A Well, I wouldn't say that. I would say everything 
that was sold in the shop was sold under the Hunting 
World label in one fora or another and was packaged with 
a Hunting World bag or package or scaething. But the 
majority of our advertisements said more or less, "Visit 
our Safariland Shop or write for our catalogue, n and then 
the large logotype under that was Hunting World. 

Q But when you in your ado directed the 
proepeetlve customer into your shop, did not the mention 
of Safarlland there show TM? 

A Tee. 

Q Have you ever taken any steps to apply to 
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21 

22 

23 

24 


register the trademark? 

A X don't reneaber. I quickly went over s lot of 

m 

our tradanark applications this morning because I didn't 
receive this list until the weekend, and I don't reneaber 
if we have 8AFARXLAMD registered. I will go through it 

again. 

q I aa asking whether you applied for or 

registered it. 

A X don't reneaber, X don't reneaber. VC have applied 
for a Maher of tradeaarks, but we have always weed the 
TM, which is a proper way of indicating that it is s 
tredeaartjte the best of ay knowledge, whether registra¬ 
tion has been granted or not. 

X don't have all of thea here, but X have got 
soae. X will look through it again. \ 

Q/ Maybe if Mr. Vela lsad you on this — 

i 

A / Ve, X did all the tradeaarks ayself. Xt is a rather 
siaple thing that X didn't want to bother Mr. Mela with. 
(Witness examinee documents.) 

TKB vzmui X can't find thea. X think we 
— do have wore applioatioas than I have with ae. 
q X will just plaee on the record a request 


25 


then to be supplied with * oopy of any application which 
nay have been filed or a registration whieh nay exist. 
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16 

have asked for that In tha attaehaant to our 

notlea. 

THE Wrar*8S: Tha word SAPAHHAKOT 
Q SAPARILAHD; of oouraa I will aak tha aama 

question as to e coupla of others. Tha raoord should 
alMW you wara notlfiad spaclflcally to bring what I 

hawo Just aakad you. It was Ztan 9 In tha attachment to 
tha notlM. 

ME. VXLft May tha raoord show, Mr. Hopgood, 
***** received this notlea from you In tha mall 
2oat Thursday and that wa than aant It on to Mr. 
Laa, who didn't receive It until Friday. 

THE VZTHXSSi I did ay baat to find all of 
our various foldara on trademark applications, 
both on Saturday and this morning. I would Ilka 
tha raoord to ahew that wa moved wary raaantly to 
our naw address, that wa still have various papers 
and records la cardboard eartons that haven't bean 
opaaad, and that our filing could be In much 
batter order than it la at tha present time. It 

■ay take. In fact, soma weeks to gat straightened 

out. 

BY ME. HOPOOODt 

Q I appreciate your difficulties, but at any 
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»%• you (lid My you hand ltd tht trademark matters your¬ 


self? 


That la right. 


Q So you must ba familiar with the practice 
of describing goods, and so on, as necosMry to obtain 
a registration? 


Q In the aaaa of SAFARILAHD, how did you or 

wciald you dtaorlbe your goods? 

A I would describe 8AFAMLAHD, and if I had made the 
applleatleo — aa I say, I really don't remember if we 


application — aa I say, I really don't remember if we 
srer filed for It — but I would describe SAPAHXUtn) as 
a store or a portion of a store, or a boutique section 
of a a tare# selling the type of merchandise the;. Hunting 
World sella and catalogues. 

Q Too are faalllar with the Patent Office 
r lassiflostlone, aren't you, for registering trademarks? 

A mil, i aa not really familiar. I will fill out an 
appllsatlen to the boat of my knowledge and then eometlmea 
the Patent Office will write back and aay, well, you 
cen't register this for those aatagorlaa, but can you 
narrow it down to a more limited category and then file 
the same name again for something alas. 

^ L#t ••• if I can help you without 
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I 

bu r de nin g jux with that list of ciassifioatleae. 

■ow about clothing, would that ba ona of tha 
art la Isa la connection with your mark SAPARIIAWl)? 

A wo, we wouldn't spaclfloally put saparilahd on 
clothing. In othar words, SAFARILARD has not boan a 
aark to aerchandiso, it has boan n portion of a 

•hop. Plait our SAPARXLAHD Shop or our 8A»Al«j«p airyp »am 

_ / IVOUa Cn /■i*i v 

or our 1APARI1AMD Boutique, but in aotual fact tha aer- 


ohandiao aarrlaa tha tredenark Hunting World, not tha 
tradawark SAPARXLAMD. 

<4 But whan paopla ara rafarrad to this boutique 
or ahop, tha kind of •rtlclaa thay buy thara — 

A Ara Hunting World ltoas. 

^ Lot's gat down to what thay ara. Thay ara 
artislos of clothing! 

A Thay can ba articles of clothing, va sail a wlda * 
variety af narehaadisa. Wa hava fina arts, wo bars 
bronsaa, wa have paintings, wa hava reproduction* of 
paintings, wa hava footwear, wa hava leather goods of many, 
aany, anny different descriptions. 

Q Meaning luggage? 

A va have luggage. Va hava baits, wallets. 

Q How about tha varieties of clothing? 

A Xb elothlo* •* h»T. Mf.rl cloth.., l»,ort«<! Trim . 
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Itfkrl clothoa X rofsr to, X rofsr 


Ul'i fi hy ordinary words tfeat «*»t pooyls 


■sw out jashotar 


*J qusstisn. 


i « safari jashst is a 


Ml flMN 


MX. VGMOCDi X MOWS to strlks as nsn- 
llvi sad soIf-sorYln*. 


i xs that initial oayltal* 


-t in jour last 


i4*f«s*r«i # 


i tat* X think it is. 


right? 


•a." 


MU Wii X stand somstad. 


MU MMOQDi Vs will lot joar usage 
WWW mvnMi Oar tsadsnark — ad| X 


usage show. 


If MX* BMOOQDi 

23 q X an in ths yroaoss of trying to idantify 

24 with job art is las of slothing, and wo nsntionod Jackets. 

25 low oh s ot shirtsT 
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Lee 


2 

A 

At inNAt we 4o net sell any shirt*. 

3 


* 

lee about shorts? 

4 

A 

M 

1 •• sell aborts. 

5 


q 

Ani sleeks? 

6 

A 

it Mil sleeks. 

7 


q 

Skirts? . 

ft 




o 

A 

It Mil Qulntr, swMnbklrta. 

9 


q 

Meins an article for vsss berlns the 

10 

•99m 

MMS 

•f e skirt but toerias the fuMtiM of peats? 

11 

A 

M#t. 

12 



MX. VBli As e iirider. 

13 


q 

lee about socks? 

14 

A 

»• 

not et present. 

13 


q 

Seems t 

16 

A 

It we Mil MtnrteT 

17 


Q 

Yes. X an talklas about whet art la las are 

18 

■cli 

it year 8AFUZZ4D stoop or boutique. 

19 

A 

M, 

m sell scarves. 

20 


q 

■its? 

21 

A 

Me 

• 

22 


q 

Caps? 

23 

A 

Mi isn't here any oape, but «• nay et mm future 

24 

IlM 

here « 

Mi* 

25 


q 

Aasler's elottoini? 
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2 

It 


Vo do not specifically soli clothing for anglers. 


3 

Ifl 

olMr words, at ths prssont time wo do not have items 


4 

tint m rfQOMMnd or Mil specifically for Uflan ouoh 


^5 

SS 

fittod jackets, fitted with the various things that 


V . 





6 

a , 

fly-fisherman night use, but those are it one that wo 


7 

inteztd 

to soil in the future. 


8 



q They would still bo out of your fiAFARILAND 


9 

8hop? 

• 


10 

A 


Veil, yes, they would oe sold out of our present 


11 

•hop. 



12 



Q How about glove*? 


13 

A 


Yes, we sell gloves. Vs sell hunting glides. 


14 



Q How about caps? 


15 

A 


Mo, we don't have any cape. 


16 



KR. VELSi He has already answered no to 


17 



caps. 


18 



MR. HOPQOODi I am sorry, X forgot I said it. 


19 



THE wniressi That's okay. Haws you seen 


20 



a copy of our catalogue, slrT 


21 



MR. HOPOOODt Yes, but I have committed it 


22 

• 


to memory. 


23 

A 


Bolts, we sell belts. You are still on clothing? 


24 



Q Yes. 


25 

i 

A 


Vo sell a shooting vest. 

1 
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A H| Mt tl fftMQt 


lUMItllf 


IMi you ui "a*t at pr tii t, 1 ion that 
* — — M t tap iatontlon to go into ut 
1# ut M|. Zt la nat a tog priority ltoa for 
i«a # tat if ini too nothin* onus sal, at aar 


tabs it li. 


that oorors tho op r to I of olothia* 


Z would Ilka to iatorrapt ay taootioao to 
Aioh Z did not parsuo irtooioo z would liko 


kind of 


Too a oat i o n o d uholosalo buaiaooo in o 


titti Hitt AAFAUUUQ), Ltd. T 
A Right. ^ 

Q At diotiagulohod froa vhjt is mo tho rotall 
baoiaooo of Bunting World, zm. 


* Oaa you toU ao tho kinds of goods for 
ohloh this oholosals businoss appllosT 

* •til# oo will soil Just about ororythlag through 
SAFARZZdBD# Ltd. to our wholosalo eus tenors. 
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23 


3 Who are they, ^.n general? 

3 A In (tnanil they art stall atoraa. 

$ Retail atoraa, you mean Ilka Abercrombie ft 

:A* 5 

FU*Jat 

6 

Yea, Abarerouble * Pitch. 

7 

Q You seen retail atoraa In thla country 

8 primarily? 

9 A Yta. 

10 

4 And acroaa the country? 

11 A Aaroaa the country. 




13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Q I would like acne more details j if you can 
IOB * typical anas — I aa net trying to gat the 
whole Hat. 

A Of atoraa? X don't know whether or not wa ahould 

weal any of our cuatcaara. 

TH» VRIWi If you aay I can, I will. 

MR. WKLit Yea. 

A Me cell to fake Fifth Avenue, wa call to iflesun. 


MR. WlLti X think that la enough. 

Q Are they both m thla olty? 

* *•* tbba la in thla city, lVieaan, Marcua la In 

Texaa. 
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MR. WKL3: Sake le also outside of the 

ally. 

THl vrancssz Yes. We deliver to them in 
the olty. lie don't know where they redeliver to. 

Q I think we ought to have eaybe five In all. 
If yew oan Just give us that, to ave some spread. 

A B. Altman's and Bloomlngda?e'*. 

Q Those are all In the city here, primarily? 

A Tea. 

Q How about aaaething recognised as elsewhere 
In the eountry? Are you in Ban Francisco? 

A Z think we have done some business lr. San Francisco 
with a company called Haverhill's. 

Z would like te note for the record ttet the mer- 
ohandlsefeat we sell to our various wholesale accounts 
are sold under the Hunting World label or the Hunting World 
aark, and that the -- I would say the only ther trade¬ 
marks weed on the merchandise that we have told has been 
the trademark KALAHARI. 

Q Whatever It is, you have the standard label 
or tag or what have you? 

A fta, we have a label which says Hunting World 
or KALAHARI , and seme of the trademarks .hat i mentioned 
before like MHZ SAFARI and LOAFAROUHD. / 
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Q 




gttt promoted In a separate catalogue? 

A Mo. 

Q You Just rely on the gular Hunting World 


catalogue? 


A SAPARILAKD, Ltd. publlehtttt a wholesale price Hat m 
that wholesale price list refera to Hunting World's 

e«Ul 

Q Does this have all the artlclea that you 

find in the Hunting World store? 

A There are a couple of lines shat we sell at 
Hunting World that «r? no: the »>*irce of and that we 

Oannot wholesale. 

Q It la only where you have made the goods 

or procured then exclusively? 

A Right, which applies to most of our ltano. 

Q Actually, you don't oaks any of then? 

A NO have them made. 

Q Where do you have your goods made? 

A Rp various contractors in various African countries, 

in Surope, and in the united States. 

Q Let's aee if we can get the nasieeof the 

countries. You said Africa. 

A South Afrloa, Kenya, Portugal, Italy, Prance, 
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2 mgland, Austria, Japan, Iran, Spain, Switserlandi did 

3 z mention Ingland? 

* q Tou did. 

5 A I think that's about It. Amsrics. 

6 q Vtaat do you haws mads in England? You msn- 

7 tionad Parksr, Hals, but — 

8 A la hart primarily anall laathar goods and shooting 

9 aosassarias, fishing bags, pss bags. That's about he 

10 pf aha range af this nerchandise, Oun oases. 

11 q ghat is aade in Portugal? 

12 ^ pviaarilp ahaaa, silrar articles, lady's handbags, 

13 hats* these are the najor items. 

14 Q XS that Where the mill SAFARI is mads? 

15 A IS* the MUX SAFARI is made in South Africa. 

16 q Hew about Italy? 

17 a Right new one style — two styles of hunting boots. 

18 But wa intend to expand our business in Italy in the 

19 leather goods flold, primarily. 

20 q jfgxi, you nontionod laathar goods in Bsgland. 

21 Does that include shoes? 

22 A IS* wa don't inport any shoes fren Miand. 

23 q The reason I asked, I soon to hero a 

24 r90 olloetion seeing in your promotional mats rials s 
rsfsraooa to togllsh sraft in connection with your shoe 
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produots. 

A Ho, you may have Mtn a reference in connection 
with British craftsmanship with rsspsct to sows of our 
»«aH lssthsr goods produosd for us by Flnnlgan's of 
Londsa. Ballots, billfolds, wetpacksy4 ^enV^h^ving, 
s lssthsr or sea* othsr typs of gadget bag for man's 
toiist articles. 

* How about Francs, what is mads in Francs 


for you? 


A Bi*.t now — wall, our shooting glassos, two styles 

of shooting glassos. Bat wo srs also starting a whole 
now rungs of small loather goods mads in France. They 
haws not toon marketed yet. 

Q That wouldn't Include shoos, will it? 

A Z don't think so. 


How about Austria? 


A 01 or os. 

Q Japan? 

A iror;* carvings. 

Q Iran? 

A A sortsin type of hat, a knitted hat. 

Q You moan like for the wintertine to pull 

down over your oars, and so on? 

A rmm ,, ‘ ^ * ^ 

A res, that you pull down. 

A V) 
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Q Spain? 
LMthtr goods. 


28 


Doot that Include shoos? 


It dots not. 


Svltterland? 


A A novelty, an adult toy called Doodling Balls 
art Magnetic balls that they can play with. 


^ Lika Coumander Queeg? 

A That is right. 

Incidentally, it has been a very successful ltea. 

It la a high quality little adult to, and it is nicely 

P»ckn«ad, and we have advertised it with great success 

In the Mall Street Journal, the New Yorker, and so on. 

I think we are going to start advertising it again in the 

w»ll Struct Journal on . doll, bun. ScnotMa^t to 
. /I 

happen to laprove the market. 


States T 


Do you have anything aade in the United 


A ***• w have wallets, belts, other saall leather 
goods; vary little else, actually, and .cm .hoes. And 
also our fur pillows and sons of our fur rugs are fabri¬ 
cated hors, that is, the imported skins are aade up here 
into the finished article. 

Our bronses are cast here, and some of our glassware 

369 


25 








1 


29 


\ 


La* 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


In Mdt hara. Sons of our furriture. I think that's 
^out ths extent of what ws have .nudo here. 

Q I seen to raoall you had a safari Dlractor 
Chair; la that aada hara? 

A Yes, that's aada hara. 

Q Thara appears on page 9 in tha 1970 catalogue, 
tha Safari ])lrec tor. You also hara at tha bottom of tha 

pags aaathar one aallad safari wing Sling; la that aada 
harat 

A Yes, it la aada hara; t ha pa t ta rn la a pltt arn^Ih 
both nf lkaaj» all thraa chairs on that pags ara vary 
typlsal atylaa that hava baan uaad on safaris and 
expeditions in tha old oolaalal British and pyaneh aaplraa 
for ganarations. Thara is nothing naw or original about 
tham. Tbs Safari Director is tha typa of chair that wa 
hava ussd on our safaris for — wall, as long as I hava 
baan in tha safari bus Inass, for 11 yaars. only wa hava 

usad it on safari with a canvas covar instaad of a ssbra 
skin aover. 

Q Sort of like a captain's e**lr usad on a 

boat, isn't It? 

A Taa, thsy ara usad on boats, they ara uaad on movie 
•ata. That's why wa put dlractor in thara, bseausa it is 

slao a dlractor's chair. Safari cans first and mrector 
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e«M a* 0 and in the history of tho usage. 

Q Zt oould bo usod anyplace around home, 
couldn't lit 

A Oh, aura. Vo toll It u • casual chair. The middle 

chair on that page, tho one wo call tho Adventurer, is 
often referred to as the BOO ohair, or British Officer's 
chair. Ant type of chair is also used on safari, but 
not with e genuine sebre coven it would be used with e 
canvas sewer. Zt is s chair that comes apart) it doesn't 
fold. 

MB. MOPOOGOt Z would like to nark as an 
ambit this page we have Just been talking about 
•b that the test can have some meaning. 

Q Z notice that the catalogue Z have doesn't 
40 through the printer's process too well, so that sene 
of the language la clipped off. Maybe you can let me 
have one. 

A Z will give you a clean one. 

MB. VKJi That is page 9 of the 19T0 
catalogueT 

MB. HOPOOOOt That is right. 

THE tramsss Z will leave this with you 
at the end of today's session, but you can look 
at it. 


371 







Mfc, ROPQOODi I will call this PM 1, 
mmmlng Plaintiff Deposition exhibit 1 . 

(Doeunant above referred to was narked 
m 1 tor identification, this* date.) 


BY MR. MPOOQDi 

f 

Q «hat in general can you eay — I would like 
to get into your advertising and hew you dlreat it, the 
cut of people, and ao on. 

Let’s start with the kinds of advertising 

you do. 

* Do you want me to list the types of advertising? 

Q Tea, because x assume you are were feniliar 
with It than I an. X don’t want you to give a great, big 
speech, hat I think you can give us sun general cate- 
gorlea so we can have aenethlng to get started with. 

A fine. He do one or wore catalogues a year. 

Q of which this 1970 catalogue is a apseloan? 

A la a typical speclaaa, yes. 

Q You io •morally 00 a of those a year? 

A fl* n,r * 1 Xy one. We hope to do wore one. Va 
ao . MMteaM Of th. bron... of Dr . t . CUrt , Wll . h 

is an 84-page catalogue which la not changed free year 
to year. 


That is specifically to the bronaee? 
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Loa 

A Ami hit bronsaa and baa«.~«*u*f? 

Q Whan va an t il l ing about thia adrartialng, 

** ^ **^ n l Abbut Banting World or tha MM of thing* 
that jroa frooota to got paopia to aoua into thia 
•AFtlTMD Boutiqua. 

A Ul ma olarify tha BAFABXLAIID boutiqua. Hunting 
WMJ ia not praaantly a SAFABXLABS boutiqua. Va call 
it a BAFAXZZABD shop. i want to ba parfactly plain on 
that va hopa t*> aatabliah and will uaa tha vord 
AAFAXXLMB in eonnaatlcu with boutiqua* uhlan va vill mm. 

* jrou can clarify it for va, X hara 

na*ar vaally undarotaad what a boutiqua la. X thought i 
adapting your vord. 

A Va, Boll, x aa not going to doflna tha vord 
boutiqua, but X vill daflna vhat a safaxixahd boutiqua 
will ba. 

It will ba a auall araa in anothar atara, in a 
atora athar than Bunting World^, whiah will ba eallad 
SATAXOdlD, and it will aarohandiaa *oua of Hunting 
BarId*• artlelo*. 

Haw, our SAFAKXLAHD shop la a ahap, a ahop that aalla 
a vlda variatjr of uarahaadlaa Uat you aoo in Hunting 
World#• catalogue. 

Q So thooo SAPARILAHD aroaa in othor paopla'a 
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Las 

2 •torts, is that a franehlst kind of opsratlon? 

s 

3 A Vtll, vs ars not sura ya; whsthsr at will bs I sassi 

A 

4 dspartnsata that «a will laass or whathar thay will ba 

5 fraaehisaa that wa franehlsa. I naan, tha plans for 

6 this ara not — hara not baan formulatad. 

7 NX* VXLBi You ara asking for tha daflnltlon 

8 of boutlqus. 

9 Q I was oonsarnad with tha advartislng. I am 

10 anxious to hara you tall na about tha kind of advartislng 

11 that prsastas tha kind af goods vs ara talking about. 

12 X didn't know whathar tha ba*«rallafs and 

13 braasss ara part af this safajulaid oparation. 

14 A Mb sail bronaaa and bas-rallafs at Banting World. 

13 a aii n**. 

16 a Wa also sail fur rugs and pillows at Bunting World. 

17 Wa sail ovary thing that you saa In this eatalagua at 

18 Hunting World. 

19 This is a typisal ad of our safari shoos. 

20 d This is an inssrt in a nswspaparT 

21 A Yus, this is a proof of an ad that raaaatty ran 

22 in tvs law York Tinas, and our rafaranea aumbar, wa startad 

23 a now way of ldantlfying for our own filing oar ads; 

24 that's Plata lo. t- 6 . 

25 Q That appaars in tha ads? 
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Lae ‘3* 

A Tm, and it la going to ba ehangad to T-7, and 

this will ba »crappad baoauaa of prloa change, but this 

« 

did run once or twice. 

^ You say this la fairly currant? 

A Yaa. 

Q Can we nark that? 

A Yaa. 

(Proof of ad baginnlag t***ari ahocajfrcn 

SAPAVX1AXD" mi narked PDX 2 f or Identification, 
bhla data.) 

Q You sal* Z believe, that thla mi in the 
Raw York Tinas? 

A Yaa. 

Q Do you have a particular pattarn of hitting 

the Rear York Tinea? 

Z know Z have aeon your ad, the ana that 
*laa to ay part la the correspondence before this 
litigation. In the Sunday Magaslne Section. 

A raa. 

Q Z don't know, la thla the Sunday Nagaslne 
Section? 

A Vat currently, we haven't advertised la the nags- 

sine nuoh, if at all, thla year. Z don't think Z had any 
ads running thla year In the nagaslne, but wa will raauna 
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Lee 

*6*in in the Timas Magstins. 

Q What part of tha Nsw York Timas doaa this 

exhibit t appaar in? 

A Tha body of tha paper, tha sin saction. 

Q On Sunday or during the weak? 

A Wa hxvs only run that during tha waak. 

Q Bow aftan do you run or hava you run this 

particular ad? 

A Z rosily don't ronambor, but I can ssy that In 

®sa fans or snothar, this hsppans to ba our latest version 
of it, but in ana form or another, wa hava run it, I 
think — a fairly accurate guess might ba 15 times in tha 
nmynpor. X don't know, a few times in tha magsrine. 

Q Are you talking whan you say one form or 
snothar about — 

A Samara1 format, art work. 

Q (Continuing) — about tha safari ahukks 

which is tha subject of this ad? 

A TOO, that's the one Z am talking about. That's 
imported from Konya, that's our original safari ahukks 
boot, 1apartod. 

THB VlTBISfli Boro is our MXVX SAFAJtlj 
this was advertisad December 8th at our former 
laaatlon, but it la vary similar to tha ad that 
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"• aro running now; about tho only change la the 

•Mmi ahange. 

This la anothar ad. 

« 

MR. HOPQOOOt Thia la the one that begins, 
••^Rri hat for town and country la haro." 

I would Ilka to nark thla aa tha mat exhibit. 
(Doewant *bova referred to waa narked 
3 for Idea t If lea t ion. thla date.) 

Q I waa trying to gat at tha eut of people 
thot you hit with your adrertlalng. of courae, the New 
York Tinea gate a pretty broad readerehlp, but are you 
tryiag to hit any particular area of the readership? 

Are yew waking any particular appeal? 

A Veil* we appeal to active people, to outdoor 
people. We alao appeal to people that neat dlatlnetivc 


gifte who way not particularly be outdoor people. 

Ocoerally we do appeal to tho wore affluent aag- 
went of the aoolety. Cfc the other hand, wo do have a 
good wear produoia that are of very bread appeal, that 

21 could a p peal to praetleally anybody. 

22 ^ 

* I Juat wondered, x aaw thla eaproealon in 
the caption for tho ad of txhlhlt 3 whore It aero, "for 

24 town aad country." Za that aort of taken in by your 

deeoMptlen of tho affluent people who want to bo dletlnetlve? 
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A th , that had appeal to the well-dressed man. 

That*a one of our bl .*/•« t selling Items and it ii^eale 
to the well-dressed man for casual wear, not necessarily 
to a guy who wants to go on safari, but he likes the 
idea of the authenticity aaaoclated with our safari 
clothes. 

And this la a hat that Is made In South Africa and 
is seli in South Africa as a casual sport hat. It Is made 
by the same people who wake the full- »lte safari hats 
which we sell and which Mr. lari Angstadt, incidentally, 

mi eer y such interested in purchasing a few years ago 
frcsi ua. 

'q It eaye here In the ad, "Hurry up, men, before 

the girls heat you to it." 

lew, what Is the point In that? Does that 

mean girls are suppoeed to be Interested to? 

A SirIs are wearing these hats, too. 

q Tow are appealing to then also? 

A yes. Veil, was aery much Interested In our 
bigger safari hat. 

q What la a pleated silk puggaree band? 

A X better show you what It means. 

q X am sure It means something stylish. 

, Mil, it 1. t T.ry traditional typ* ot hatband that 
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hM bM nod on I4(W1 Mti .no on pltn hotelt., and . 
huater Of otter tnw of teadgoar designed for .port or 
•otlro outdoor work for .any, aery yea,.. lt u , ult , 
trMlttotel. Roro ( t„. 

M*. riOPOOODt I think tha raaord should 
•how that tho witnaaa has Just produced a At 
to illustrata his anawar with ragsrd to ths 
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TH1 WITIBfli Pisa tad silk puggaraa band. 
You can saa tha plaats. you saa. And it la at- 
tfmhtfl with a hat hook, tha saaa as aoy othar 
hatband la attaahad. 

Q It la Jaat a plain tan -- 

b * t «* «» »«• Tho not body, wo eon that 

16 «•!•* lapala brown. 

17 

* 1 lookln « to aaa if you had any narka 

18 on this. rou tolled it the MZHI SAFARI, but I too Hunting 

19 World la hero. 


20 


A ** r * Hunting Vo rid and hara la Dorian MOri 


21 SAFARI. It L node by Dorian, that's tha aaker. They 
tt_.au It tte MZVI SAFARI in South Africa, too. / 

Q Ara you looking at ansa oatalegua antry 

24 thara? 


25 


Vally I don't know, you can look at it. 
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MU, HOPGOODt The witness has Just 
produced — 

Q Whet le that, a reprint of an ad? 

A it la a proof of an ad run by the manufacturer In 

South Africa, run In two language*. In Bngllah and In 
Afrikaans. 

NR. NILSt The Afrikaans la on the reverse 

side. 

NR. HOPQOODi I can't read that. 

TH> NimSSi That was printed in South 
Africa. It was sent to us as a aussestlon of 
advertising style, but we didn't like it. That 
refers to the big safari hat which we sell, the one 
we call the White Hunter. 

BT NR. MVOOODi 

q you are referring to the so-called Dorian 

safari? 

A tee. Which we call the White Hunter in our 

catalogue. 

q That is a hat that you sell, the one that 
the fellow Is wearing above the description? 

A That is right, yes. That hat is illustrated in 
our 1970 catalogue on page 67 . 

q I see that that has a pretty wide brim. 
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A Tbs, that's ths big safari hat. 


4 You Man *Jhen you art going on a tig safari 
you wear a big oust 

A Vo, this is tho hat) ths brim siss that's aost 
popular sa safari, tho big bria. 

Q Isn't that booauss you want to bars shads? 

A ghaio, yea. 


^ Comfort to ths oyos, or soaethlng? 

A YSS, aors protsstion for ths bask of ths nook froa 

tha son aatf aero shado for tho syos. That is a thrss and 
a half lash bria whsrswas our MZVZ SAFARI is tha sons hat 



block, but with ths briir. cut down 


g go that that would giro loss protection 

from tha boat and sunt 

A Lass protsstion against host and sun, but I per¬ 
sonally bars boon wearing this ona on safari for the past 
several trips, z libs it batter because I sen travel 
wearing this hat, but Z can't vary well travel wearing 
t* 1 ** great big bria. And it is a nuisance to peak. I 
find this bria gives as enough protection. I wear aun- 


NR. SOPOOODi I would just like to aark 
of those things before ths articles outstrip 
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v 

z tilt transcript. 

3 THE VXTUSSt Let me make a xerox of it. 

4 MH.HOFOOODt He have a xerox. Let's mark 

5 this Dorain hat reprint, we don't have to go into 

6 the South African language, just the ftigllsh aide, 

7 aa the next exhibit, which is PDX 4. 

8 (Document above referred to was marked 

9 FDK 4 f or identification, this date.) 

10 THE WITHBMi The only one I need back 

u is that ones X can leave the others. 

12 BY Ml. EOFOOODs 

13 Q What is the status of this hat that you have 

14 produced ? 

15 You want that back, no doubtT 

16 a Tee. 


17 Q Will you let us have it for awhile so we 

18 can at least make photographs? 

19 a Z can give you — It is photographed in the catalogue. 

20 Q I moan the mark on the goods. 

21 a Oh, sure. You can .Ju*i give me a memo on it and 

22 you can keep it. 

*3 HR. HOPOOQDi Let's mark as Exhibit 5 — 

74 THE VXTKBSi You don't have any objection 

25 to that, do you? 
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*M. VXXJt Mot at all. 

TKX VZTMXSft Wo should aak /-oercrambla a 
Pltah to buy ono. 

MM. BOPOOODi Lot's nark as nehlblt $ 
will undsrtaks to taks a photograph and ths photo- 
arayh can taka ths plaaa or ths hat, swan thsn 
tha photograph win ba tha axhiblt. Za that all 
right with svaiyto4(f 

*■* nmii Fins. 

M*. NBli That's all right. 

MM. ■OPOOOOt la that eass, Mr. Mala, ars 
you lnslstaot that tha rsportar alga far ldsntlfiea- 
tiaa tha tag ar whatawarr 

MR. VKJi x will atlpulata. 

MM. OQPOOODi Tha hat will ba dnansd warkad 

ftthlblt 5 . 

(®*t abowa rafarrtd to was daaaad narkad 
RW 5 for ldsntlfieatlon, this data.) 

■QNOODi 


Q Bafara wa lsavs that hat, X don't rsasabar 
^•iag tali what puggarss la. 

A Foggaraa is tha typo of plsatad hatband. 

Q In othsr words, all kinds of plsatad hat¬ 
bands ars puggarsai la that it? 
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2 ^ go, It la a particular atyla of plaatad hatband 

\ • 

3 mads of silk or othar matarial. It la ganarally appllad 

4 to tha aafarl typo of hat, or tha pith v.alnat, and on 

5 certain typaa of straw hata ganarally worn undar tropical 

6 conditions. 

7 X think that 't la moat oa-lly and raadily idanti- 

8 flad with hata worn in Africa or undar tropical conditions. 

9 q Ars you still in thaprocaaa of lotting ua 

10 hava raprasantatlva advartisamants? 

it a Pardon? 

12 q Ara you still in tha procaaa of lotting ua 

13 two raprasantatlva advartiaaaanta? 

14 a m. Wall, hara la tha aama safari shoo, tha 

15 aafurl advartiaad la tha Maw Yorkar. 

16 Up. HOPOOQDt This la an advartiaamant 

17 just produoad with tha caption "Safari shoos from 

18 SAfAMXDUD)." Lot's mark that as tha naxt axhlbit 

19 ounhar, which makas It PDX 6. 

20 (Docunant abova rafarrad to was narkad 

21 fpp 6 for ldantlfication, this data.) 

22 q imcldantally, la this tha aama shoo as 

23 tha othar, Bchlblt 27 I know tha photograph la slightly 

24 dlffarant, but is it tha sama shoo? 

75 a It la tha aama shoo. 


I 
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l— ii4 

Q You ara talking about Ixhlblt 2 whan you 
•ay thU 1 st 

A Ixhlblt 2 Is ths saaa ahos with a difference in 
prlaa of $ 1 . it want up $ 1 . This axhiblt — is this 6? . 
bhlblt 6 was July 19, 1969. This Ixhlblt 2 was about 
a waak age whan thay want up $1. 

Q 80 ! a only dlffaranea Is prlss? 

A Yas. 

Q X notles that the ad of tthlhlt fi refers to 
man's or waxen's sixes, so I take It you sail this to 
wowan as wall? 

A Yas* ve do. We sail that to wewan as walli and 
tha Illustration is dlfferant baoausa In tha law Yarkar 
wa used a photograph and in tha Raw York Tlaes wa used 
a drawing* 

Q This Raw Yorker nagatlne, Is that one of 
several mags tines that you advertise in? 

A Yea. 

Q How frequently do you advertise in tha Raw 

Yorker? 

A Frequently, wore or less one ad a week. 

Q Row about other aagaxinee? What other 
magatines? 


25 


A 


not advertising heavily In magatlnes other 
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than tha Haw Yorker thin year. In fact. I don't think we 
hava advertlead at all thla yaar in othar raagatinea with 
tha exception of trada aagatlnea. 

Q All right. than, trada magatineai would 
you run thla ad in a trada aagailna; ia that what you ara 
tailing me — txhibit 6 ? 

A fa, tha only trada magaslna that wa advertlaed in 
thla yaar waa althar Aiaarioan Shoa Making or ona of tha 
ahoa trada publleationa with rafaranea to our tailing 
alaphant laathar to naaufacturara. 

<1 That it a whoiaaala butlnaat? 

A A whoiaaala "alnaaa. va aall alaphant laathar 
to aanufhaturart. law I aw trying to -- wa advertise 
in tha Mall Btraet journal, which it anothar nawapapar. 

Q How frequently do thoaa ada runt 
A Va hava a dally aontract, five daya a waak. at 
pratant. 

Q Hava you a taapla of auch an ad? 

A If you hava a Mali Street Journal, wa unfortunately 
were omitted from today'a. we ware auppoaad to ha in today'a 
but ware omitted. But if you aubacrlbe to it harm in 
tha offiee. you will aaa our ada in all laat waak. 


Ho, I don't hava ona with me, but if you eare to 


look at them in our office — 
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Lee 46 

Q I would ‘k« to have thorn oont to no, 

typical of tho kind of t‘jingo you advertise In tho Will 
Stroot Journal. 

A Z can't son'! you tho wholo fllo of everything wo 
advertise, but Z will be ^lad to lot you go through it. 

Q That's not o bod Invitation; Z will toko 
you up on it. 

A Okay. Well, you go ahead. if I find one hero, I 

will giro It to you* 

Q Before I leave thlo ad of Exhibit 6, I 

notleo It lo aloo true of ttihlblt 2, it lo aloo true of 
fechlblt 3, you nako reference to the Invitation to visit 
the 0A7AUXAMD shop. 

A Tea, we do. 

9 la that typical In all your ader 
A That*e typical. I don't know if It la In all of 
our ado, but It la in the majority of then. 

9 Z aee you have acne wore ada there. Could 
we see thaw, please7 

A Tea, this le the aae e shoe again, but an earlier 
version of the ad run sore or leas a year ago, I aee. 

9 This la the Raw York Tineaf 
A Tea. Then here la the Tines Hagaclne. 

NR. wxLSt Off the record. 
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(Discussion off the record.) 

MR. VZLSi Here is s well street journal. 
TOT WITR8S! Here la the Mill SAFARI hat 
Trm a the Hall Street Journal. Yes, this ran very 
recently, since May 1st. 

BY MR. OTMOODt 

Q The message has been torn a little bit, but 
It appears to be very touch like the ad that we marked 
Inhibit 3. 

A Yen, this eafarl hat for town and country la here. 

Q It hae the same subject lead In? 

A Yea. Whether the copy is exactly word for word, 
we daa't know, because sometlmer space limitations require 
us to alter or on It ad copy. 

MR. HOFOOODi Let's mark then the hat ad 
yea have Just produced from the Mall Street 
Jeamal recently as PDZ 7 for ldentl fleet Ion. 

(Document above referred to was marked 
FDK 7 for Identification, this date.) 

Q That has the caption, "The safari hat for 
town and country Is here." 

A That is right. 

Q This one is also the Hew York Times? 

A Tee. 
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Q This It an ad you said was ffeout a year 
•< 0 | low York TImi, entitled/^Safari ahoea; from 
3AP1ITTJUK)," direct Ad Again to the safari ohukka? 

A Yaa. 

ME. HOPOOODi That will ba Exhibit 8 . 
(Document above rafarrad to vaa marked 
PDK 8 for identification, thla data.) 

ID vxrmst would you Ilka aaothar ad? 

Q Lot'a aaa it. 

A Thla la a South African vara ion of a similar ahoa. 

"FCin SKoi^S 

in tha Afrikaans language thay sail than J o lts k l na, 

Xlaaaa spoil that phonetically baoauaa Z can't spall 

"fiC'SKotHS 

Afri ka a ns , but it la pronounced feitektna, and tha literal 
translation of it is veldt boats or vsldt ahoea. 

Q This refer* to IAPARI1AXD again? 

A YSS. 


18 
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MX. HOPOOODi Lot's aark that aa Exhibit 9. 

(Da a anant abova referred to waa aarkad 

PSK 9 for identification, this data.) 

MX. HOPOOODi Exhibit 9 is for Xovenber 9, 

1989. 

Q Looking at this ad for tha veldt boots, 
fehiblt 9* I sea a referaeee to KALAHARI SARD. Would you 
explain that, please? 
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A Ve uae tho trader rk KALAHARI on a number or 
products, including all of our sofori elothoo. Wo ooll 
tho cloth that our aafarl clothes art mado of 
KALAHARI CLOTH. We also rafor to that particular color, 
that particular aand oolor In tho voldt boots aa 
KALAHARI BARD. I naan, othar ;c pla may oall It daaart 
aand or someone alaa might call it baach aand. Wall, 
wo call It KALAHARI SARD bacausa it ldantlflaa aora with 
ua. 

Q la thara a piece in Africa oallad Kalahari? 

A Taa, tha Kalahari Daaart ia Africa'a aacond largaat 
daaart. 

Q Where la that 7 

A It la In Botavana and It also — tha extreme 

waatarly portion of tha ?j> 'Shari Daaart goaa Into Bouthvaat 
Aries. 

Q Do all of your KALAHARI product a cocoa from 

that daaart araa? 

A Vail, thay ara aada in tha adjacent country of 
South Africa. 

Q Ara thay meant for use in tha daaart? 

A Absolutely. Thay ara scant for usanot only, not 
exclusively In tha daaart, but as a matter of fact, moat 
of tha safaria in southern Africa today ara going into 
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Lee 

2 Botiwana,and aaay of them art conducted in or right 

3 around tha frlngoa of tha Kalahari Daaart. I would say 

4 that tha ganaral Kalahari raglon la today tha moat popular 

5 raglon for aafarla In aoutham Africa. 

^ But thla ad that you ahowad ma and wa marked 

7 Exhibit 9 la dlraetad to tha afx'iuont paopla around here, 

8 ian't ItT 

9 A Wall, I don't think that a paraon haa to ba par- 

10 tlaularly affluant to buy a $15.95 ahoa. I think it la 

11 dlraetad to all actl to paopla who would ba particularly 

12 lmpreaaed by tha feat that wa have gona to tha troubla 

13 of Importing tha genuine article from Africa, made by 
^ concarae whoaa livelihood dependa upon eolllng rugged 

15 footwear to paopla of tha African continent who uaa thaaa 
i* ovary day under really eevere -uggod eondltlona. And 
17 that'a why thaaa ahoaa and our aafarl chukkaa are m<*o 
is of top grain roverad loathere lnatead of apllt loathera 
19 that wany of tha oopiaa are node from. That'a why wa 
uaa genuine leather in eolea whereaa many of tha aopiea 

21 are Mde of compoaltlon or man-made inaolaa. That'a why 

22 wa uaa tha more expenaive plantation crape aolaa, whoroaa 

23 many of the oopiaa uaa a cheaper type of rubber aola. 

It la an honeet to goodnaaa aafarl ahoa made in 
25 aafarl country for aotlvo uaa, and paopla in thla country 
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LOO 51 

Ilka the idea of being able to buy the genuine article. 

4 It doesn't uy it is a safari shot, doN ItT 
A Zt says It it t voidt shot. In South Afrits thty 
call it a vtldt shot or taftrl thot. But we have nother 
safari shot from Ktnya by a manufacturer that hat always 
ealltd than tafarl shoes. so wt prtfar to hart — not 
to tonfutt tha public with .wo dlffarant onat although 
thay art both ldaally suitable for tha tat purpoat and 
thay art slightly dlffarant In daslgn. 

*" i 

Q It it address*), inn't it, to leisure, it 
•ays, ’’Psrfact for laisura waar mywhara." 

A Tat. 

Q It this ona In your wholaaala prlea list — 
Exhibit 9 — tha valdt boots7 

A I don't ramasibar bacauta wa art haring an extremely 
serious supply problem with that particular shot bacauta 
wa do not have -- thara doat not axlst a apaclflo commodity 
rata for shipping that shot from South Africa to Haw York 
by air. And wa have found that tha pilferage on our 
ocean shipments nave bean to great that wa haem-bean 
wiping out our profits on tha shoes. Ha haven't collected 
ona insurance claim yet and tha insurance oompanlat 
keep throwing additional stumbling blocks In our way. 

Thay adult that tha shoes —* stolen, but thay never 
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•• Aha only oay to inpert a hoot fra any aptriaot 
1* If air. Aid the tut froa faith Africa would be pro- 
hlbiUwo, «Mvwi a food and workable air froiftot rato 
fraa Nairobi to lev fork, and eooaefuently 
aho# node la Konya, tho ahoo in your Bxhibit 6 
*** BiiMt f| I bolloTO, tho safari chukka froa Konya, 

00>l ** ** ^ ^ *• f®inf to have thia aanufaeturtr 

naho thia ihoo f aaka a ahoo of thia typo whleh ho >**f 
in hia liao already. 

Q Vhon you pointed to thia you noaat Exhibit 9? 
A Exhibit 9, yea. Tho Exhibit 9 ahooo, unloaa tho 
apooifio toaaodity rato, a favorable air fraifht rato 
omo into bo inf fairly toon, wo will no lencor inport 

hoota. Znotoad wo will inport another aafari 
boot fm Kenya wade by tho anno natter that nakoe 
Exhibit 6. 

Q low x an looking right now, wo are atill 
talking ahooo, at payaa 36 and 37 of your 1970 ontalogua. 
it boslna, both pagan, with tho slogan, "Elephant ie 

^ n * M ^ w §■»•" And roforonoo lo nado to th«, 

"Iho EOV shape la tho MBIT otataa loothor." 

Do you 000 thotf 

A Tba. 
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1 Lee 

2 Q What It that kind of languaga r.-ant to 

3 moan? 

4 A It la meant to mean that Hunting World was the 

5 first company In the world, to the best *>f my knowledge, 

6 ever to market a full range of genuine elephant leather 

7 products made from our own leathors, from leathers that wa 

8 superrise the preparation of from the acquisition of the -- 

9 In most eases from the aequisltl >n of the raw leather 

0 to the tanning, through the tanning stage, and on to the 

1 sale or eonslgnmsrt of the skins to the manufacturers 

2 Involved in the production of our line of elephant leather 

3 products. And our extensive advertising of elephant 

4 leather — we are the only people, I want to clarify that, 

5 we are the only fini In the world, to the best of my 

6 knowledge and belief, that has actively and aggressively 

7 advertised a complete line of elephant — of^nulne 

8 elephant leather products of the very highest quality. 

9 We offer these products to retail customers through 
0 Hunting World's catalogue in our shop, we also offer 

1 most of these products to our dealers. We call It the 

22 new status leather/ We think it is. We think it is 

23 the greatest leather going nowadays. 

24 Q You mean as a status symbol for the customer? 

25 A That is right. And it is an extremely practical 
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laathar. «. don’t think than lo nnothor loothor that 

“ th * of »“* »®ft tannad natural flnlah 

alaphart laathar. it u virtually aeuff-pr*>f baeauaa 

of tha alaaat indaatruotm. . t.xtura of al.phant 
ldhblMr. 


I ilio went to e« m reference to elephant leather 
that our elephant loothor io on excellent example of 

’ aCtlV# c#M «™tion ot work In oo much oo prior to our 
■•hint tho aarket for thlo loothor virtually oil of it, 
practically oil of it woo ollowod to rot. And tho oklno 

th * t 0ur 1# hthor io node from oro obtained 
fro« tho varloue notional porko oorviceo and oro tho ro.ult 
of tho aeeeeeary cropping of ourpluo oniaolo in tho porko 

15 and rooorroo where, if they wore not croppod, poroonont 

16 and oorlouo damage to tho habitat would rooult. 

So what wo oro doing lo wo oro buying ocmethlng 

that woo formerly a mooted product and turning It into 

•onathlng uooful. 

lo 

* On page 46 of that acne catalogue, 1970, 

“ you ara continuing with tha covarag. of your alaphant 
21 akin promotion on ahaaa, aran't you? 


23 


24 

25 


bight. 

Q And it roforo to elephant ohuktaor 
bight. 
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Lee 

Q For town and country? 

3 A TO*. 

4 Q I ooo in the text down thoro a raforonco 
3 to 'J'.' tirilly sultablo for town and bualnaaa wear." 

6 A Tho loothor tola for bualnaaa waar. Va make two 

7 atylaa of It. Tho ona wo recommend primarily for tho 

8 country or for rugged use la tho ona that wa eall alaphant 

9 trackers, which la llluatratod In brown In tha catalogue. 

10 Va make It both In .. wn and In black. 

11 Q You aro now talking of page 48? 

12 A Vega 48, right. 

13 Q 7*e? 

14 A And I'-iia iO’e sophisticated or atyliaod vara Ion of 

23 tha same ahoo but with a different sole and buckle treat- 

16 mont la tho ona wa oall Elephant Jodhpurs, llluatratod 

17 In black on page 48. And that ahoo has a loathor solo 
is and a leather heal with a synthetic rubber heal tap. 

19 That's tha ona that wa recommend more for tran uaa. 

20 But tha out of tha ahoes are identical. In other words, 

21 tha pattern, they are cut from tho same pattern. The 

22 only thingsthat are different aro tho sola and tha buckle 

23 treatment. 

24 Q i seem to remember that some of your other 

25 ads for chukkas showed laced up fronts rather than buokles. 
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2 

A 

■ewer In elephant, only In tha onaa wa import 



3 

from Africa, the rtldt boot and safari chukka. 



4 


Q Within your daflnltlon of chukka — 



5 

A 

It ean ba a buekla boot, yaa. 

• 


6 


Q It can bo althar? 



7 

A 

Taa. 



' r r 


NR. HOFOOODt I think bafora I any 



9 


furthar I should mark tha various spread* of pagaa 

t 



10 


wa haws baan talking about, both of than out of 



11 


tha 1970 catalogue of youra. 



12 


First it vaa pagaa 36 and 371 1st'a mark 



13 


that double-page spread aa PDX 10. 



14 


(Document* abort rafarrad to wart marked 



13 


PDK 10 for identic .cation, this data.) 



16 


NR. BOPOOOCi Than wa wars talking of tha 



17 


double-page spread cf pagaa 48 and 49) let's nark 



18 


that PDX 11. 



19 


(Doetaaeats abort rafarrad to wart marked 



20 


rax 11 for Identification, this data.) 



21 


Q Than Z aat another reference to ohukkaa. 



22 

pa«a 71# where It la sailed Camel Safari Chukhas. 



23 

A 

That's tha same type of boot. 



24 


NR. HOTOOODt Lat'a mark that aa the next 



25 


exhibit, rax It. 
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Lee 

(Document above referred to wee narked 

3 PDX 1? for identification, this date.) 

4 Q In this connection with exhibit 12, there le 

I 

5 a rc-fcrenee in the text to "Creation by Robert m. Lee 

6 exoluelvely for Hunting World." That le you? 

7 A That la right. 

8 Q Are you in the ehoe deelgn buelneae? 

9 A Tee, 1 deelgn noet of the ahoee that wp eell. The 

0 principal exanplee — I dee:.gn all tne^enoea in the 

1 catalogue with the exception of the johnaton# a Murphy 

2 ahoee, which I have acne etyllng influence in. And the 

3 David Seanj ahoee, which 1 have practloally no etyllng 

4 influence ini they are David Svane. All X de le deelgn — 

5 all X did wee .change the ownuea. 

6 <4 So if we eee reference to thoee two makea, 

7 we know you didn't deelgn then? 

8 A That le right, but X did have eone influence on 

9 the ) hnetone k Murphy ahoee. They never nade any of 
0 elephant leather before they did for ua, and wo aleo 

21 dictated eone of the etyllng detaile in the Jehnetonf' k 

22 Murphy ahoee, which are produced by johnetocyi k Murphy 

23 excluelvely for ue. They buy our leather and we buy the 

24 finlehed ehoe back from then. 


25 


X ehould interject at thie point that Abercrombie 
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ft Fitch Co. have in the pest end may atlll be calling 
•laphant leather ahoaa made by Johnston/ ft Murphy which 
are quite alaliar to a couple of our modela, but they 
are not exactly the acme. 

And I should alao state that I offered our elephant 
leather ahoaa to Abercrombie ft Fitch*a ahoa buyer aavaral 

yeara ago. 

Q Thie la all non-responslve and I gueea the 
record will ahow it. I aa really not inviting you to 
- "*** M*o*e apeechea. But I don't want to annoy you. 

Mow, referringback again to thle ad -- 
rather, the part of the catalogue on page 71, which we 
aarked Dthlblt 12, and I guasa this la where I saw the 
mention of Ingland in connection with shoes. 

A The leather Is tanned there, but the shoes are 
aade in Portugal. 


Might. 


That is what la meant by luropean bootmakers? 


It talks about a squared toe; what la the 


significance of that? I have seen that elsewhere. 

A It is very fashionable now. 

Q That's true with women, I didn't know it 
was true with men. 

A Oh, sura. Here, this to* which Is the square toe, 

399 





1 


59 


Lee 


2 

3 



5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


la vary fashionable. 

Q Is that ons we marked? 

A You marked that apread on page 49 . 

Q You are talking about the squared toea that 

ahow up on page 49 , which la part of Exhibit 11? 

A Yes. Here la another one, page 37 . 

Q Exhibit lc? 

A That la right. 

Q When you said you designed shoes, does that 

taka In the SAFARI CHUKKA that was Exhibit 2? 

A Ho, it doss not, sir. The shoes that we Import 

fr'ixn Africa are the designs of the manufacturers and are 
really quite traditional designs. 

Q Then we are Just talking about the camel 
and the elephant shoes when It la your dealgn, right? 

A Right. 

Q Before we leave the ahoe and hat buslneaa, 
have you applied for or obtained a trademark regletratlon 
in connection with any of theae goods that we have been 
talking about? 

A You mean SAFARI CHUKKA? Thlnge like SAFARI CHUKKA? 

Q Or 3AFARILAHD or MIRI SAFARI. He did ask 
about SAFARILAHD. 


25 


A 


I am not sunt, about MINI SAFARI, if 1 haven't 
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Q How far back does that caption there go, in 

3 

your experience? 

4 

* C 

A 

I think I gave it to you in one of my old ones; this 


5 

is 

exhibit POX 8. 


6 


Q Is that the older style ad? 


7 

8 

A 

• 

Tea. This appeared probably about a year ago, more 


or 

leea a year ago. The copy has changed very little. 


9 


Q So it appeared about a year ago. gow, la 


10 

that tha first tin* you advertised with that format? 


. 11 

A 

Safurl shoes from SAFARILAND? 


12 


W Yes. 


13 

A 

I don't remember, sir, whether we advertised that 


14 

for 

the first time In '68 or in '69. 


15 


Q But It would have been one of those two 


16 

years? 


17 

A 

•68 or '69, yes. it may go back to »67, I am not 


18 

l 

powlbly go bock unit, than -67, 


19 

but 

I would have to check. 


20 




21 


Q I would like to be Informed of the earliest 


date 

that you proaotad alth an advartlaaaant auch ahoaa 


22 

end 

then* of course, a copy of the advertisement that 


23 

was 

Involved ? 


24 

A 

Obey. 


25 


Q I am talking about an advertisement caption 
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2 such u you have there. 

A Fin*. This is going to poss s rather difficult 
problem In that during our nova thraa insertion order 
books wars lost. I think that the only way that we could 
possibly get this Information now 1 . by haring someone 
7 research the microfilm files C f the New York Times for 
the years ’6 7 and *68. i mean, lt repr.e.nt. . grMt#r 
lots to me than it does to you, air. Ve would love to 
be able to find these things, but there were a couple of 

11 cartons lost and it included all my insertion order books. 

Q Plaae, for my information, tell me what an 

13 insertion order book la. 

14 A When you make up an advertisement for a publication 
you send them the mechanical art and whatever other 

16 art work la Involved, or a puts In the case of a magatlne 
euch as the New Yorker which requires a plate, together 

18 with an insertion order, an advertising inaartion order 
stating, please publish advertisement of Hunting World, 
Inc., for product SAFARI shoe. Then you describe the 
space, like 58 lines on two columns, or whatever it 
might be. And how many times you want the ad to run. And 
then the dates that lt is to run. And then the position 

24 that you want to pay for it, if you are going to pay for 

25 position. And so on. 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


63 

0 Do you have nor* ads thera that you vara 

going to ahcw me? You hava something in brown hara. 

> 

A This la not an ad. But thla la an ad that has 

run In tha Raw York Times last Nay. That's a proof from 
tha Raw York Tines. 

MR. HOPOOOD: Tha witness has Just handed 
me a proof an ad entitled, >nFATH clothes 
from Safari country." 

I mould ilka to mark thla with tha next 
number, aa PDOC 13. 

(Document above referred to was marked 
PDX 13 for Identification, this date.) 

MR. HOPOOOD: The witness has Just handed 

me a specimen shoe. 

So that the record can show what thla la 
about, you hava handed me a shoe like the one 
depleted in Exhibit 6? 

THE WITRSSS: Yes. 

Q I was looking Tor the markings. I aee your 

Hunting World emblem, is that the only marking aside 
from descriptive legends of origin and so on? 

A It says Hunting World with our logo, made In Kenya, 

genuine leather Insole, and the site marking,which In this 
case is 7 1 / 2 . 
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Does the tag go with this articla whan it 


3 la aold? 


4 A 


Taa. 


THI HITMEC3: Dick, you have a copy of 


tha tag? 


Ml. VKLBi Taa. 


THX WrmsSi I think you also, Nr. Hopgood, 


hava a copy. 


MR. HOPGOODi I want to hava thlnga tiad 


togathar. 


(Dlacuaalon off tha racord.) 


13 BY MB. HOPGOOD: 


I aa anxious to saa tha tag if ore la ln- 


15 cludad in tha articla. 


16 a Thay ara suppoaad to ba lncludad in tha articla. 


17 In tha last ahlpaant thay oailttad than, but If you will 


18 parmIt aa to call ay offiea, I will tall thaa to find ona 


19 and wa will nail it to you. 


Why don't wa Just nota that. Ha aay hava 


21 to aak for a couple of aore thlnga. 


22 A 


All right. I will try to find a tag froai tha 


23 SAFARI CHOTOCAS, tha Khnyan SAFARI CHUKKAS. I raaaabar 

24 tha last ahlpaant oaaa through without tags. Ha will 

25 hava to aaa If wa can find an old ona that has It. 
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Lee 65 

2 

> 

Q 

These are the ones sdvertlssd in Exhibit 6? 

3 

A 

Right. 

4 


Q 

You got this out of s box celled ■* :bs? 

• 




5 

A 

Tss. 

• • 

6 

’Vi£v 

Q 

Is that the way it coaes boxed? 

* 7 

A 

Thst 

is the way it can* Slmba is one of 

8 

the 

manufacturer's trademarks ior ny of their shoes. 

9 


0 

Are you referring to some literature that 

10 

con«a in the box when the customer gets it hsrs? 

11 

A 

VS. 


12 



MR. VIUi This is something he receives 

13 


from 

the manufacturer. 

14 



THE WITNESS: I received this as a sample 

15 


from 

the manufacturer. And this is the brochure 

16 

* 

that 

they distribute in Kenya with the shoes. 

| 17 


But I 

don't distribute that. That's the only 

18 


copy 

I have. That's printed in Kenya. 

19 


Q 

Do you have an exclusive on the U. 8. 

20 

retelling or distribution of these shoes7 

21 

A 

Yes, 

I do. 

22 


Q 

When I say "these shoes," so the record 

23 

csn show it. 

it la the kind that's promoted in Exhibit 6. 

24 

A 

Tss. 

( 

l* 

i 

0 

Just something about these catalogues. You 
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Lee 

2 coy they irt a yearly thing and nay baeona bo ra frequent? 

3 A Taa. 

4 ^ Wa have baan givan a copy of tha '68, »69 

5 and * 7 C issue; ara thay tha only thraa? 

6 A ' 68 , *69 and '7u, yaa. We dldnt publish aora than 

7 ona a yaar, except for tha bronsa catalogua, which waa 

8 only publlshad onca, and which waa uaad by Abarcronbla 

9 & Fitch in tha bronte exhibition that wa Jointly held. 

10 Q I waa looking at your catalogua for 1968 , 

11 at several pagas in thara whara you ara talking about 

12 KALAHARI clothing, at pagaa 28 to Ac. 

13 A Right. 

14 ^ And on paga 4o thara la a dascrlptlon of 

15 tha slacks. Thara la a rafaranea thara to lalsura at 

16 tha club, on tha fairway or at hona. la that a air 

17 aunwary of a substantial uaa for which you provide this 

18 clothingT 

19 A Yaa, it is reel safari clothing, made in Africa, 

20 primarily for aafbrl uaa. Wa inport it to this country 

21 to aall it as lalsura wear, not only to our clients who 

22 ara going on safari, who, incidentally, do buy it fron 

23 us, but wa want to pronote It for a wider narket. 

In ay copy I stated, "Of course on safari or for 

ony rugged outdoor use, thay ara in a class by themselves 

, 407 
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1 


<Ju« to the unique characteristics of KALAHARI cloth and 


KALAHARI oord. 


♦ v ' 5 


Q But tha antlra auggaatlon In that tana ad 
la to leisure at tha club, on tha fairway and at hoae, 
la it not? 

A I think that for tha raeord you ahould quota tha 


whola plaaa. 


3 It apaaka for itself. 

Than In tha pravloua page,there ara aavaral 
othar Items of clothing* lnclucllnj woman's clothing. 


Yea. 


Ia thla a apaclal cloth* this KALAHARI 


cloth* that — 


A Taa, it la a apaclal cloth. 

Q Ia it specially davlaad for you paopla to 
proaota? 

A Ho, it was davlaad by tha manufacturers. 

Q They ara African manufacturers? 

A Tea. At the top of page 38 in our 1968 catalogue, 
you will aaa a picture of three vary well-known paopla 
In tha aafarl business, on safari, near Africa's 
Kalahari Desert, wearing tha clothes. 1 refer to Mrs. 

Jack O'Connor, tha wife of jack O'Connor, ana and hunting 
editor of Outdoor Life Magatlna. Mrs. O'Connor la an 
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experienced hunter, having been on safari many tines. 

J 

And the two profess 1 ns1 hunters in the picture are 
John Unfa ley-Heath, and Frank Miller, and they are all 
shown wearing our authentic safari clothing, aade of 
KALAHAKX cloth, while on safari. 

Q When you sell this clothing, how did it 
cone to the customer, in a boxf How is it sold? 

A Zt la generally packaged in an unaarked plastic 
bag, which ie then put in a store package if the person 
takes it out of the she , or is nailed in a corrugated 
carton. The label appUcr* says, "Hunting World," and 
then IMAI A HI with a TM, and aade in South Africa, made 
in the lepubllc of South Africa. And in the fiber con¬ 
tent, 65 percent polyester, 35 percent viscose. 

Q You use the same label; is that that 
string tag? 

A Ie, in addition to the string tag. 

Q Let's take the things one at a time. I 
will retrace ay stepe a bit and mark ae Exhibit lb the 
pages we were talking about from that 1968 catalogue, namely 
38, 39 end bo. 

(Documents above referred to were marked 

FOX lb for identification, this date.) 

Q low let's go on to the next topic, which 
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— 

U the Uadi of label* used with th«n goods, i have s 
string Hg. 


A There Is the string tag. 

Q This is ths string tag which goas on all of 
yaur Kalahari items, right? 

A All of tha clothing wads of KALAHARI cloth, not 

•11 KALAHARI 1tarns. 

Q I an sorry, you do use KALAHARI on some¬ 

thing besides — 

A On tha grill. 

Q Let's gat to ,\e grill separately, you 
have just given me a string teg which you say goes on 
•11 this KALAHARI clothing? 


Tes. 


It is captioned, ’’Safari clothes frow 


Safari Countryj1 
A Right. 


MR. HOPOOOD: Hark that Exhibit 15 . 
(Document above referred to was marked 
PBX 15 for identification, this date.) 

THE WITHE83 1 Please don't get confused 
because many of our tags cf other items have 
the sebra cover. 

Q I don*t see any point in cluttering the 
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UslY COPY AVAILABLE 


record with that, I am not talking about that. So tha 
exhibit la Juat tha printad taxt. 


Okay. 


$ You aald there wae some othar kind of labal 
that was mad. 

A Yaa, tha labal that*a sewn in tha garaant aaya, 
Hunting World," in a little logo-type with our llttla 
alaphant trademark in a c ire la, which aaya. Hunting World. * 
Than adjaeent to It It aaya tha word KALAHARI, with a 
TM next ot It, and than undarnaath tha labal aaya, " 
Manufactured in tha Repi lie of South Africa," and than 
tha fiber content, 65 polyester and 35 percent v sr . r ,„ 
only label* in tha garaant. 

Q You don't have a sample of tha labal? 

A Ha, air, I don't. 

Q You used tha symbol TM with your KALAHARI. 

DO you hare a registered trademark? 

A He have 5t registered on tha KALAHARI grill and 
we either have a registration ponding or we are about 
to register it for clothing. We have used it on elothing 
for about three years. 


strike that. 


Is this tag, which la marked Exhibit 15 _ 


Ho* long has this tag been in use, Ixhioit 15 ? 
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2 A ffcla tag has been in use for approximately a year. 

3 I would aay they probably printed then last April or 

4 r^y, April or ibjrof *69. 

5 * *ou **1* you were ualng 7AIAHARI on clothing 

6 before that? 

7 A fee, since 1967 . 

6 Q Old you hare any kind of a string tag up 

9 to that point? 

10 A Vo, we didn’t have a string tag on the itoas. Vs 

11 described them in advertising and in the catalogue. Here 

12 Is our '67 catalogue which was published for ' 66 -’ 67 . 

13 So this was published in '66 and then — there you have 

14 the KALAIARZ clothes, the KALAHARI hat. 

Q Do you still use it on hats? 

On some hats. 

Q Is that cabled an article of clothing so 
the same string tag. Exhibit 15, would go with the 

l 

Vo, that string tag would not go vlth the KALAHARI 
It would go with the While Hunter hat. 

Q You do use this string tag with hats? 

Yes, another string tag. 

Q I am trying to get the actuality of the 

situation as to Exhibit 15 . This is used only for clothing, 

4x2 


15 

16 A 

17 

is that 

19 hat? 

20 A 

21 hat. 

22 

23 A 

24 
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1 


2 not hataf 

, » ' 

* * flU ' , ° r •*•*“** •«-» th«, hat. .* , ho „. 

5 * 1 dld "' t «•* t0 *- »i. .«r 

•° i will look at it now. 

7 TO 1 ^ *•»«•• th.<». 

, " *" " U * ln * w «" «•»»«. >. found m or 

9 o 

x too jrou uso KALAHARI for tanta. 

* Taa. 

, , °° rw »• on. Of th. string u„ on that! 

* l °. « Han't hin a string tag for tantr. 

Haro la a golds that la using KALAHARI on a hat, 
•nd wo have got to writ# to hi*. 

« I wouldn't taka your tin. with thy,, but 
CA ® X hart a copy of it? 

HH. WCL8, it 1, my only copy, will you 
ratum it to u«? 

HR. HONOOOi W. will ratum It to you. 

Wo want to look at It. 


of It. 


3ur »' »°« «•" wok. a photooop. 


THk HTPM88. tut that on ay u,t. If „ 
up a raw Of than. „ will b . to furnl . h 
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2 (Discussion off the record.) 

* Directing attention to the 1969 catalogue 

4 of yours, 1 f'ag page 62 , which I would like to nark with 

5 the next exhibit maker, pdx 16 . 

« 

6 (**<£«> above referred to was narked 

7 PDX 16 for identification, thia date.) 

g 

Q Thie ia a page captioned, fsafnri ahoee 

9 frOB 8AFAJULAWD." 

1 ° • 

wow, we have several types of chocs in this 

11 page, haven't we? They are different skins, aren't they. 

12 for the shoes? 


13 a 


15 A 


17 A 


Veil, we have — 


Q Is one of then like inhibit 6 ? 

Tea, the top one, the one called the SAFARI CHUKKA. 


Then you have Kenya Club? 


Tea. 


Q Is that the sane kind of shoe? 
It Is a very slallar shoe made by the 


aanu~ 


20 - 

facturer, but a little bit lower, the cut is a little bit 
lower than the chukka. In other words, it is slightly 

22 higher than an ordinary oxford or slightly lower than a 

23 chukka, and the height would be called in the shoe tiede 

24 as a deni-boot. 

A deni-boot height is a little higher than a shoe 
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7 * 


and a ii%%lc lower then an ankle boot or chukka. 

Q what do you call that one belowt It la 
called BXFPO SAFARI in your entry. 

A Zt la exactly the ease out aa the Kenya Club, but 

In hippo leather. 

q Like a half-boot? 

A Tee. 8owe people prefer towear a deal-boot, a 
lover shoe than a ehukka, In Afrlea or on aafarl. 

q Wow, la the bis feature of that HIFPO 
that it la wade with hippopotamus a win? 


Doea it hare a counterpart in the elephant 


skint 


q I notlee in the box on that pase there la 
the text, "i^ien ordering SAFARI ahoee, please state 


regular 


else," at cetera. 


Right. 


la that a customary instruction you give 


in your ads for shoes7 

A Tee. In our ado for shoes, we generally don't 
make it that long because in space advertising we try to 
save space. We usually say, "State regular shoe site." 

In our catalogue where we have a little more space, 
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1 


LOS 


2 *a m/j ** ^ thi* caae and alto in our 1970 catalogue 

3 on PM* 66, 'Whan ordering SAFARI shoes, pleas* auti 
* regular shot aita for proper fit." 

c 

Q Ara the ahoaa ahem on pago 62, naaely. 
Exhibit 16, all made by tha sene paopla? 

7 A ho, only tha top thraa. Tha bottom one eallad 

tha KALAHARI boot la mada in South Africa by another manu- 
9 facturer. Tha top thraa ara mada by tha same manufacturer 


in Kenya. 


I gueaa what I am driving at la whether 


12 theae ara made by tha eame people who make your veldt boots? 


13 A 


So that tag on your veldt boots doesn't 


15 apply to these shoes? 


16 A it doesn't apply, but I wrote tha copy for this 

1 7 tag and tha other tag, and they ara quite similar. 

8 ^ What I am referring to now is, -f you have 

19 one I would like to have it. Is to show whit tag goes in 

20 these shoes. 

21 A On the outside it looks exactly like this except 

22 I think it says, authenticity from Kenya, perhaps, and 

the text is slightly different. We will try to 
24 find that. 


But in general tha text is as you Just 
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on this? 


3 A Xt 1» quit* similar to that. 

V y 4 > MR, HOPOOGDj Lot’s nark this SO tho next 

7 

3 exhibit number, POX 17. 

4 THX Vimsflt That’s ths tag that goes on 

7 ths 8 APARI CHUKKA shown at ths top — X an sorry, 

8 on ths veldt boot.. 

9 Q But ths text la similar, you said, It says, 

10 "SAFARI «ho#s fron Safari Country." Right? 

11 A Tea, but ths vsldt boot is nads of a llttls 

.12 different leather, so it would bs changsd a llttls thsrs. 

13 Also ths tag for ths vsldt boot was printsd In South 

14 Africa, this la printsd in — this la printsd in South 
13 Afrlsa and ths othsr was printsd in Kanya. 

16 (String tag above rsfsrrsd to was narksd 

17 rax 17 for ldsntlfloatlon, this data.) 

it Q How long baa it been your praetlss to uas 

19 ths strlhg tag exemplified by ths ons ws Just narksd? 

20 A Approximately ons ysar, a llttls over a ysar. 

21 q is that trus whsthsr thsy ars vsldt boots 

22 or ths other kind of shoos with ths sans general teat? 

23 A Fas, sir. 

* Q Is it fair to say that ths clothing which 

25 you does ribs in connection with KALAHARI and ths tags, and 
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•o on, 1a woven oloth sporting apparel? 

A *0fn cloth aporllng apparel, yea, it la a itop 
It la woven cloth. 

Q Za it fair to »ajr that that clothing la 


’• outerwear? 
Han't and « 


'a outenrear. 


You uaa It for outwear exclusively, don't 


yen? 


▼aa. 


Q I don't rcmaabar your submitting an ad auch 
aa I xarened hare, and I would ll*e you to Identify thla. 
* 1 think you eubnlttad one of thaaa to ua. 

Q lo, but I am talking about thla naming. 

I an trying to Identify thing* for the record. 


SAFARI 


®^SF» Thla la an ad for an elephant leather 
OWIXA that appeared In the Raw York Tinea Niff!sine 


probably a year or acre ago baaauac we dlaocotlnuad that 


particular nodal. 


MR. BOPOOQDt We will nark thla ad Juat 
Identified, nanaly, "The SAFARI chukka, elephant 


la the nano of our gane," aa ffchlblt 18 . 


(Docunant abort referred to waa marked 
FDOt 18 for identification, thla data.) 


Hare la another ana I don't 


ir your 
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submitting this morning, and to be complete aa x oan wake 
it, X will ask If you can identify that one? 

A Taa, that's the sans ona. That's our first genuine 
elephant SAFARI CHUKKA which we discontinued, and that's 
why it was put on salt. 

HR. HOMOODI X would like to nark (his 
ud Just Identified by the witness as Ixhlblt 19 
for Identification, "The SAFARI CHUKKA." 

Q Old you say what paper this was in? 

A . This was in the How York Tines daily. 

(Document above referred to was narked 
fDK 19 for identification, this date.) 

Q You say this ad of Bchlblt 19 represents 
a dlscentinued itea? 

A Yes. Ve still have a few pairs in stock, but we 
are net advertising it any more. 

Q X forget whether you told as, but X will 

ask it again, X an sorry to repeat but X don't naan to, 

) 

whan did you first advertise this particular nodal of 


shoe? 


A X think that we advertised that for the first tine 
in June* '66, in the Hew Yorker. To the beet of ay 


roeolleetlon, that 
that ahoe. 


the first tine we ever advertised 
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of our 
Z think 


q t * U •ubstantially tho stylo of ths 

** la MUblt 19T 

* ** started with "Elephant is tho 

caaa#* aai it was quite substantially this kind 
it moo mvo like that one there. 

* You are referring to Exhibit i8t 

A *00; it mss sere like inhibit 18 style. 

(Discuseion off the record.) 

10 a _ 

H Thtr# ia • wferenoe to blunted tde in the 
airertlalag text; is that a fairly resent style change? 

12 A Jt cane in in *67 or *88. 

$ I thought i had narked this particular one 

14 beta*, bet I don't think I hare, and I ea not tiding 

15 to duplleate anything. 


16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Wt. HOfOOODi i rill nark this as Exhibit 
* 0 , which is a Hew York Tines wg^inc ad ~ 

WB trims t you had another one exactly 
Ube it hers a Mont ago. Oh, no, this is right, 
this is a new sea. This is again part of that 

\ i ' ✓ 

<PMHV of •boos that we started out with, 

with Exhibit 2 end Exhibit 6. 

* It falls in that pattern of oolleetlre 


advertising of the mum 


shoe? 


i ^ '♦ O 

' J 
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(Dora** i abort rtftrrtd to mm mrLed 
f* to for 14 onv 1 float ion , this dots.) 

Ml. HOMftOt Murk U Kxhlbi^ *l — M wlll 
*® ttf *tH UMX 7 hot for tom and oountry 
if hors," .nleh appeals to ho alone tho linos of 
Mllbit with a different address. 

Q Is that than representative of boo you leapt 
•aaa ad colas war a poriod of timer 


Boforo and aftor your aover 


4 if 

J» 


(Loounant above rafarrad to was narkad 
M» 81 for identification, this data.) 

^ Lat*s Just, to be eonplete, go through the 
list of itans to ha produced. 

<b* NDTI SAFARI you hare given us information 
concorning ono hat. Is that all tho spread of goods 


la connection with which you have used MXVZ SAFARIr 
_A Tea, it is. 

Q Bid you bring any purchase orders or shipping 
record receipts for 1970 or prior thereto between the 
seller and your 

NR. NSLSf We have not gotten those 
together, no. 
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\ MX. HOMOODt Art you declining to produce 
thin? 

% 

MR. WSLBt Nr. Loo hot ono speclean tutplt 
of O purchase order, a shipper's order, with him.. 

has not boon obit to cot thooo thine* tocothor 
la tho short tine olnoo Friday. 

X would oortainly question tho reilerance of 

NR. HOMOODt X will toll you ahat X am 
aasioua to do. 

Tea have hoard no aah a fow questions. ; 
noxious to find ait whan sons of thoso things 
started, and than, of oouraa — 

MR. VXLBi Ho ean toll you. 

NR. HOMOODt Ho is Just going by oral 
recollection, ohoroas if you had tho pure has a 
ordor or bom kind of shipping pa par, it would 
show whan it atartod. 

Nh. WSZJi Xf you want ua to giro you — to 
got tho lafomatlon together for you an to whan 
it atartod, tho initial purebase orders, that wo 
non supply you with. 

NR. HOMOODt Thor* wa ean hare a look at 
tho paper if it exists. 

NR. VKLBt Wo will do our boat to gat that 
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s 


V * 8 

J 

¥ 

11 

12 

13 

14 

15 

16 
1? 
18 

19 

20 

21 

22 

23 


24 


25 


1*0 

together for you, 

NR. HOPtOQDt Thank you. You will see the 
MM kind of question repeats itself for oooh of 
several it«a horo. ' 

e 

NR. mil Z toko it you oro not standing 
on your dan and that oil of thoao purchase ordora 
*#•* thla porlod la Involved? 

MR. ROPOOODt To run thla kind of oxomino- 
tlon« it ia vary convenient if you happon to have 
that aort of notarial j then we eon oak question* 
on voluae of uaa without knowing oil your private 

detail*. 

. » ^ * 

• / 

Z would like to know whan it atortad and 
tho place of paper that support* it. 

MR. WLtt Vo will do our heat to gat that 
lafornatlon. That will refer to the other it ana 
in idiloh you ora asking for purchase orders. 

HR. HOPOOCODi Yea, Ztan 3 and its counter- 
port, k, which refers to the SAFARI CIUKXA. 

NR. VSLBt That ralataa to 6 and 8 •• wall. 

MR. HOFQOODi Ztan 5 la the K7FP0 SAFARI, 
com kind of question. And 6 would bo its evidence 
of first use. 

Vhon we are talking use, we are talking uaa 
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2 

9 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


U this country, So that's why 1 ccwts down to 
tho invoice or tho shipping bwo, or wtat laws 
you# that owldonsss its coning into this country. 

Miw wo hod prod’«*tlon of T t«.i 7 in this 
mbit AT 

TBl VimBS) Tho big Dorian safari hat I 
haws hero. 

1®* WlLSi H<*re it is, if you want to see 

that* 

*0 WXTWSSi This is the big, wide bria 
•* r * in os^hrl hat fron which the KOI SAIAJtZ hat 
«M dorlwad by cutting down the brio. 


14 ay as. wqoqdi 

15 * IS It the one on the loft of inhibit t? 

16 * ats, but tho one on the printed leaflet has a 

17 leopard band and tho one 1 an showing you has a puggaree 
bead, st is offered nth throe stylos of band. 

l * * Tho ana In tho photograph of inhibit * is 

20 a sklar 


A Kltfit) that one wo are no longer laportlng with 
22 the leopard sand* Vs ars only laportlng the hat with the 
22 silk piipnp band and with the sebre skin band. 

24 Q Ie there any reason for that? 

25 * Iha. Thera la a lot of controversy with respect 
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Lee 

2 itfilf tlfi which hivi a lot of dNorlptlvc natter? 

3 A Ml# bat they don »t go on tho elephant loothor 

5 $ You don't ha to o sample of thio tag, do you? 

Nr 

6 A Ml — pdrdon? 

7 Q Mu don't hoot * sanple of this olophant 

8 tog with yo®% ** 

9 A Vo* ’ 

10 Q Did It eosie with tho poporo you aorvod on 

12 uo? 

9 

2 A Z don't think It is relevant. you apo roloono to 

3 hoTO ano. 

4 Q Z would like ono. 

5 a All sight. Than wo uoo o tag liko this, which io 

6 Just oa our fur rugs and illlo**. 

17 Q Thanks, Z don't coed that ono. 

8 A Than wo uso a plain olreular dlo-cut tag that 

9 looks on this tradonark with nothing on tho back, 

° Just tho prioo tag. Those aro all tho tags that wo uso. 

1 Q I think you said son# of your slothing 

2 >ooaoo in a bag. 

3 A A o r —o n , ordinary plaotie bag tho way a lot of 

4 con—rolal slothing io packed, and it says nothing at all 
15 on it. Zt io Ju*% a dust corer. 
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1 


2 Q Of court* /our shoed* come in boxes. Art 

3 thty the only items we have boon talking about that cant 

4 In boats? 

5 A Th* hats eats In boxes, but wt repack — In othor 

6 words, wt get the manufacturer's box, which contains 

7 eeven bats par box in tha cast of MINI SAFARI, or four 

8 in in* cast of Bio SAFARI, and wt repack then in ordinary 

9 corrugated cartons whan wt sand than out, not a printed 

10 box, 

11 RR* HOPOOODi I would Ilka tha record to 

12 what tha printing inside tho hatband of this 

13 Exhibit 22 hat says. It has "Dorian" and 

14 underneath that, "SAFARI." 

15 THE witness i The other side says what? 

16 ^ 1 *■ talking about this. I aa perfectly 

17 correct, aren't I? 

18 A Tea, one side of the hat box says, "Derlaa," and 

19 than tha word "SAFARI" under it. 


23 A 


Q All capitals? 

Yes, It is in block letters so it's got to be 


22 capitals. The other side says, "MADE 11 80UT1 AFRICA FOR 

23 HUNTING world, nxv YORK." That's all in capital letters. 

M ^ Dote your merchandising of the various 

articles we have been talking about range beyond the 
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2 united ihimt 

3 A *• oeeaalonal Mil orders, retail Mill orders 

4 from people oatelde of the United States. Offhand, we 


5 

i 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


have paid a snail quantity of goods to praetleally every 
oouatry. 

Q But aa to all sueh sales, they till Involve 
tne origin of the goods right here in New Torkt 
A Tee, we ship from New York. 

<1 Did you bring with you copies of any trade- 
nark registrations or trades*!* applications r 
MR. VBLSi Yes. 

A Yes. 

Q Could z see then, please? 

A *••• • trademark registration No. 8760A9 

for the ward KALAHARI, for barbeque grills. 

Q I don't want to aar your lten which you have 
Juet produced, but if we can Justsake a xerox, we can 
nark the xerox of Just the page that describes the lten. 

Ve don't need the seal. 

MR. VHLBi All right. 

MR. HOPOOODi Let's deen that as ixhlblt 23. 
(Doeunent above referred to was deemed 
narked PDX 23 for ldentlfleatlon, this date.) 

TH* VXTIWt No. 873662, for the trademark 
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2 

3 

4 

5 

6 

7 

8 
9 

10 


WORLD for a catalogue in booklet ton. 

NR. BOVQOQDi Let's proceed in the ease 
ir and give that the next number* Sxhiblt 24. 
(Document above referred to eas .looped 
■anted rax 24 for Identification, this date.) 

9 Do you sell the catalogue f 
We do sell the catalogue in the store. e give it 
by nail. Vc charge 2*^ for It in the store. Then 
*■ hare Tther catalogues that we also sell, we hare 
11 hronae catalogue* that we sell for $2 and «e hare a 
11 color catalogue ef fur rugs and pillows that we sell for 

13 $2. Here is a figure receipt, serial lo. 3**973 on the 

14 word "LQAFAROUHD ." Do you want this? 

Ml. HOPQOODt Tee, please. 

THl VIBUUt Tou will sake a xerox of 
that for set 

Q Do you hare anything to Indicate what the 


15 

16 

17 

18 


19 goods arc? 

20 A Zt is a shoe, this shoe. 

11 91 would like to see how you described ltj 

do you hare a piece o* paper which shows that? 

23 * * will look for it. I way. This is ay cowering 

24 letter. X an trying to find § copy of it. 

9 It would be a copy of your application? 
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1 

2 A YU, here. LGAFAAOWD, L0AFAR00KD fMtmr, 

2 tffUM for for footwear. 

* I thle io laccapiat® t«xt. You hkvt 

* i ** 1 “• • •* rb0B lo W of what appear® to bo tho typed 
laftVMtlOft that you way hara put on a font. 

A YM, this la tho form, application for trademark 


reglatvatlon (Indicating). 


9 

10 

11 

12 


Q X aoo that you aay that tho nark ia ataapod 
on 'A* produat and on tho pee hag®? 

A lAAWkMXMD, yoa. 

Q Dooa thla kind of an application nark appear 

13 for aay of your other good a? 

14 * Ml, our un-mu g hovo > label attach* to tho 
13 uabrrlia and to tho package. 

16 Bm la an application for hurtxso none for uao 

17 on goodc, tho oatalogue, tho publication and diversified 

18 norohaadlao Including clothing, luggage and leather gooia, 

far ruga, pillow®, throve, furniture and decoratiro 

20 aeeoeeorioa. 

fkan they wrote hack wo had to reeufenlt It in a 

22 ‘ffareal nay. Co we got the flrat for flDVfZM WORLD 

23 a* * catalogue and than we aent then another application 

24 for MRIMft WOXXD aa a label on the gooda. 

^ do what you told aa la a description of tho 


e 

« 

« 
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goods you — os you hod it in the original — 


Xt hod to bo amended because not being a patent 


attorney or attorney of any type* I was rather Ignorant 


of the nathed In which goods are broken down Into 


categories for tradenark application purposes. 


Xs this a pretty frlr description of the 


kind of thing that you advertised for people to eone in 


and get eat of year aAfAXX shop? 


XOe, that's a pretty fair description of Hunting 


World'a —rehaadlse, range of nerchandlse. 


MU. HQfOOODt Let's nark the copy of your 


original application description as Exhibit a* 


(Don—ent above referred to —s —rked 


25 for identification, this date.) 


8 Hare is one on the KALAHARI 


grill. 


You gave us the registration there, so that 


of that. 


You originally deeerlbed It the 


as it 


is in the registration, didn't you? 


Yds. Here is the MNBHSLLAi do you want this? 


is HOHYXM WORLD) X think you have the reglstraHoa 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


OB that. 

Q Is that khi om on the ctUlogui? 

A ftmt la rltfit. Boro it HOWTXBQ WORLD and elephant 
circle dMiin, which it this lego here (lad let ting). 

Do you want that? it is to put on toots. 

Q Thsfc is, clothing? 

A Clothing tnd — 1st ae set if I ctn find it. 

Q Does thtt go with whtt we ntrked ts Xxhlblt 25? 
A Z think so. 

WR. WXLSs If you don't know, don't guess. 

TIB vrmss: I tn not sure! I think so. 

Q This stye HDITZRO WORLD? 

A Tee, but this one is for t wrk tnd this just 
for the none. I tn going to see if there is tny related 
Material, it nay hare been this one (Indicating}. 

MR. HOFOOODt Let's nark this as ftchlblt 26. 

We oan reproduce both your filing receipt and 
your carbon copy of the typed information on the 
sane sheet, and call it collectively 26. 

(Documents above referred to were narked 
, FDX 26 for identification, this date.) 

THB Winns I Do you have the date of ny 
carbon copy; is it 8eptenber on there? 

Q it only has a date of first use, I assune. 
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1 LN 93 

2 October 13, 1965. 

3 A XiUtt. I hare shown you all of the Iftloarko 

4 tad application fores that I hava boon ablo to find, Nov 
3 z don't mall whether or not wo appllod for MHZ SAFARI 

6 and lAfdlilAWD. Z know Z had lntondad to and naybo Z 

7 did, hat X don't ronoabor. 

8 NR, VlUSt Vo will lot you know. 

9 Q Z roaliao you got your problono in a short 

10 ported of tins in tiring no the answer to whan you started 

11 using the rarious kinds of things wo hare boon inquiring 

12 into, 

13 But arorting to wo. 10 in our list, what Z 

14 a* after is when you began each of the different kinds 
13 of prastito that wo Identified with your shoos. For 

16 exaiple, you hare the HIPPO SAFARI, the SAFARI CIOTCXA 

17 and t .* elephant, and so on. 

is a Too. This goes beyond ' 69 . you want the earliest 


19 ones that wo eon find? 

20 Q As to each kind. 

21 A Too. 

22 Q I an anxious, of course, to find, it in the 

23 context of u. S. usage. 

24 A Right. 



Q Which would be an offer for sale, like 











1 


* 


2 MlUkpi Or OB HfMlflMil OOuld bo. 



* I* i» • iir of iidnitujriac tho onto. j 
***** *** **^ ^ §o*i iflw jrou nl it fren ytur iiyflitr? 
7 A It*I Out in Ml MAS «e don't odrortlss it toon 

* ****** *• ^ A* in ths ohop, bsssuss mi oftsn ns mil 
9 ^ • folntlrslr mu quontlty to toot tho 

bostons? Motion before doing into an ndmtlglng progran. 

11 * *•* *• I* 1 * At tins Mji Zn nr qoostlons to 

12 M# tnm rota boron•% land tins to find nil those thin*, 

13 M « 1 m ns rsnr vosollsstlon. 

14 A ltdst, 

15 * I Uho to boro it flapolatsl. If you 

16 oon. 


w A 


• t*li os oil! ds our bsst. 


18 

19 

20 

21 


A 

I 


* Ao« u ms for nil ths Advertising on tho 
•■DSA in ths Inst throe yews. 

npwMitln taiilM at aU of n, bat 
'» « lT *> »* « w> alagU lMartla-ri—i I twa nkly 


* This ons s to tod mthln tho Inst throe 

24 ’***** f"**f MMk UM IMM *■ IN m 04. 

25 *wrtlala( It w booh, toa't i»t 


435 








1 


95 


MR. NfiJr That «u primarily thi iw York 

***** Journal and Raw yorfeur 

5 _ _ 

ns vaunt Right. 

6 a 

* Of iMfUi stibjaot to particular tli Doing 
7 identified at different tines. 


«• — I an nme on Ita> 12, 
*•* ikon ua npresentatlre advertising relating to 

hatw «n «* 1 UX Mi thin the laat three years? 
1 air* 

And the dates are aa you hare stated for 


And you hare seen the catalogues going back 


• 

9 
10 

11 
12 
12 

14 a ns. 

15 »• '«rr 

“ A rm. 

17 a u 

H ee are going to hare a look at the *66 

18 ’ 0 T. I haven *t a tailed that. 

loeklng at an. 13 on the list* hare 
seen all repretentative ads of your far all ether 
kinds of advert is onsets in SAFARI 
oeabinatian with other wards or alone? 

A As, to the hast of 


19 

20 
21 
22 
13 


in 


24 


25 


typical eeenpiss of all of 


nr recollection, you hare 
•«f nds in which the word 


MMW. la maaMtlaa with other word, mr 
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2 


* A 


*••**•* with clothing or other mntondlin. 

Q Biro wo toon representative notarial* in 
lira with KAIAIAUT 

*M. X think you hart — you have not ~*cn copies 


6 *ttt nunn «rin. w. t*T» no* 


6 far a 


9 that 


rtiaai tho nUttC grill m newspapers or aa»sincs 
1 fthra, oao of tho principal nuou being 

htnraiic a Pitch advertised it oa<tbolr own behalf 


no 0024 it to than for quite a whilo, aa far aa 


wm Pork naoftiu advertising is o 
h laf erring to So. 15 .. 


*• *■*! Vo claim a slain of confiden¬ 
tiality aa to that. 

MR. BOftOQDi Lot's see if wo can't got 
to tho guts of that aayoajr without treating any 
tea fid once. 

Q Can you state tha also of year list of 


oust* 


ViUi x would a^fn say that aa to 
Wh* until ouch tins aa you hawo oatabliahod 
that there has boea aa infri ngoaont for uhioh 
you ore entitled to an accounting, you are act 
entitled to hare information with raapoot to 


1 
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1 


3 A 


** vltelj do you distribute your eatalogwet 
wldtlg «*at do you aeon? Prlaarily within tho 


UVitOd IHtM, 


Zs thors o prlaary oros in tho llhlted 8Utn 


7 A X tMU soy oortoln ports of tho country probobly 
***** inttw saturationi we hors aero oustoaort is 
9 oortoia parts of tho country then others. But X rooily 
do odd hero at «y fingertips a state-by-etate trust Saw, 
11 •• I won't giro you that lofovnation. 


Ato you proyhrod to soy tho Vow York aroa 


13 lo tho bigpostY 


w a 


X OB not so sure that west coast aad 


isn't 


15 ho big oo tho vow Ttrt area* i 


21 vr wu 


isn't as big as tho 


VI, BOftOODi Thank you, 

Vo bars iwu roooosts in. Ws amsupposod 
1 1 M sons of your adTortliignsnls. 
(Dioousslon off tho rosord.) 


I so sorry to haro to ask you 


to ask you anothsi «uoo* 
tlon, but I would liho to know sonothiag of your baotgiaind 

™ »*• “■ jcur ago, you told us whan : 
started your enpoditiea, end so forth. Do you haro a 
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>• X aaa lftiM4 &• industrial 


u*t£k uniTarsitjr for twralMlcSi tttfN 
•* l« 6 u«trial ta glwrin g, is! Z lift 


9* In ths na«t9Mtl« busing* la 1951 . a* 


n grant tf 


iMi la Ito bang lag tf j rj w K a H Ul o< 


1 Don*lag •r^rpsiAtatlai nr—mlHas ir stv 
**•■^9*1 until iltut i 960 , z an still rgnitij 


with that la that Z aa gull aa 


um Mil has Hit fartiall? dtrtltfti. Bat Z staff* 
aatlta sSMtrnatlsa atprsBlahtsi? 1961. 


1 start* — the 


Z want lata ths aafan 


b at la s s s astuallt is that z Shaft to gfg* 
Aftflsa. Bo z start* galas sasr la '99 a* 


tlas la 


la *99 a* tr *60 it 


a full-tins basins*. 


(Dissuasion off ths rasa*.) 
ns VZHWi Ns Umtlat KHZ SAMUU as 
•m vord with a lit bis in aftsr It to i*isats 


tsad«!»rk. 


it la tha hats * 


lards bssaass la i*th Afrits that's ths aajr 
thlak It loots bat tor. Ns thlafe It las* 


fatura shlasants ta s 


It * 


(Oaatiaa* an tha following 
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MR* MfONDi All rlfht. 

(« wufm, at I135 Dm Atpooitioo 
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b *8 Annl nf "SAFARI 

34 
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the IAIAJU hat for 
and country, H 

36 

4 

® wlM hot reprint, 

41 

5 

(dlMMd ) 

Hot, 

4 ? 

6 

"84I5AJH SMBS FROM MIAIZZAID/ 
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7 

■it oi froa the non street Journal, 

47 
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48 
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19 

— 

im 

Capti0n#d ^ " 88 M 8 I CLOTHS 
FROM SAFARI COOVTRTJ, " 

69 

18 

Ftfo 162 , 1969 catalogue. 

73 

17 

2iJ£ n f.i?S/ mptlon#d ' "«A*AXI 8 HO» 

won safari ccwm," 

76 

18 

Ad, *THI SAFARI CHUXXA, SL2PIAHT IS 
TH* IAMB OF 001 OAMB," ” r ™ x " 

77 

19 

Ad, "TO SAFARI CHUXXA,” 

78 

20 

York Tlaoa Mgaclne ad. 

80 

21 

^JTO SAFARI HAT FOR TOW AID 
COURT!! If HUB," 

80 

22 

(deemed) 

Photograph of hat. 

85 


23 

2k 

25 

26 


) srws*r of tr,d *“ rk 


srw&r- #r tr,d *“ ,k r *‘ u ‘ r ** io ° 


tlon ° f ild:lnal •P 2 llc «tlon doaorlp- 
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91 


Filing racalpt and carbon cop/ of 
information on receipt, ^ 
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STATE OP NEW YORK ) 
_ ) 8fl: 

COUNTY OP NEW YORK ) 


Notary Public of the 


8tate of Now York, do horcby certify that the foregoing 
deposition of 


* t * k * 1 b « for *« «> t > » WMt «. rM . r <fr 


The said witness was duly sworn before the 
cnHMin oBusit of his testimony; that the said testimony 
was taken stenographically by myself and than transcribed. 

The within transcript Is a true record of the said 
deposition. 


I am not connected by blood or marriage with any of 
tho said parties, nor Interested directly or Indirectly in 
the matter In controversy, nor am I in the employ of any 
of the counsel. 

In witness -./hereof i hereunto set my hand and 

ceal of 05 ?ficc at the County end state of lie w York, this 

^ u tt 

day of . 1970 



Dl-<jom® /Uyr ^ 
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AFFIDAVIT OF PERSONAL SERVICE 


STATE OF NEW YORK, 

COUNTY OF RICHMOND is.: 

EDWARD BAILEY being duly sworn, deposes and says, that 
deponent is not a party to the action, is over 18 years of age 
and resides at 286 Richmond Avenue, Staten Island, N.Y. 
10302. That on the /t ) day of , 19 >at 

No. deponent served 

the within A - " ■*' * , . 

upon 

the herein, by delivering a true 

copy thereof to h personally. Deponent knew the person so 
served to be the person mentioned and described in said papers 

as the/ r7>fv '-yfrfy y#/V$ ercin - 


Sworn to before me, 

this/ day of * k 19 



Notary Public, State of New York 
No. 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1973 







